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ABSTRACT

The United Arab Emirates (UAE) have developed rapidly during the last two decades
expanding in an astonishing and unbelievable manner. This development is seen
through the increase of the production in construction industry over the years. One of
the most negative constraint faced by the construction industry are the claims
demanding either additional payment or/and time as a consequence or condition not
stated in the contract. Construction contracts followed in the UAE are either Lump
Sum or Unit Rate while Lump Sum Contracts are more dominant. The contract
administration in the UAE is done by the same company that designed and made all
required documentations of the construction in behalf of the owner. In this study the
current claim management system followed in the UAE is examined and the nature of
claims, type of claims, causes and effects of claims are analyzed in depth. This is done
through an analysis of two projects constructed by the same company referred to as
QWE Construction Company. The case study is carried out by conducting interviews
that were questioning inquiries regarding claim management system, causes and
effects, procedure of claim submission, initial steps for the claim resolution and
resolution method or negotiation outcomes. Moreover a questionnaire was distributed
to different firms and organizations in the construction industry regarding claim
management, Fédération International Des Ingénieurs-Conseils (FIDIC) contracts,
role of Engineers, and record keeping and documentation systems. Some of the
findings indicate that there is a high dependency on a third party for claim formulation,
the minimal interference of the Engineer for resolving the claim and the lack of record
keeping and documentation. The study emphasizes on minimizing the loss of rights

and elaborate on the other constraints that are faced in claim management.



Keywords: UAE construction industry, Contract Administration, Claim

management, causes and effects, FIDIC contracts.



Oz

Birlesik Arap Emirlikleri (BAE) son yirmi yil i¢inde insaat endiistrisindeki {iretimmin
artis1 ile birlikte hizli bir gelisme gostermistir. BAE’nde tercih edilen insaat
sozlesmeleri agirlikli olarak Gétiirii Bedel s6zlesmeler olmakla birlikte Birim Fiyat
sOzlesmeleridir. S6zlesme yoOnetimi, projenin tasarimini yapan ve malsahibi adina
ingaat ile ilgili tim dokiimantasyonu hazirlayan ayni firma tarafindan yapilir. BAE’de
insaat endistrisinin karsilastigi en zorlu sinirlandirmalardan biri sézlesmede
belirtilmemis sartlar sebebiyle ilave 6deme ve veya zaman talep edilen durumlardir.
Bu tez ¢alismasinda su anda yliriirlilkte olan sdzlesme hak iddiast yonetim sistemi
konu edilmis olup, hak iddias1 dogasi, ¢esitleri, gerekgeleri ve etkilerini detayli analiz
edilmektedir. Bu analizler QWE insaat firmasinin insa ettigi iki projeyi kapsamaktadir.
Vaka calismasinda yapilan miilakatlarda yoneticilere hak iddias1 yonetimi, gerekceleri
ve etkileri, hak iddias1 talebi prosediirii, talebin ¢6ziimii ve metodu veya goriismelerin
ciktilar1 sorulmustur. Ek olarak, insaat sektoriindeki farkli sirket ve kurumlara, hak
iddias1  yonetimi, Uluslararast Miisavir Miihendisler Federasyonu (FIDIC)
sozlesmeleri, Miihendislerin rolii, kayit tutma ve dokiimantasyon sistemleri ile ilgili
bir anket dagitilmistir. Elde edilen bulgular hak iddiasi talebi formiilasyonu igin
iclincii bir partiye yiliksek oranda bagimlilik oldugunu, Miihendisin iddianin
¢coziimiinde minimum rol oynadigini, kayit tutma ve dokiimantasyon eksikligini ortaya
cikarmistir. Bu tez calismasi hak iddias1 yonetiminde ilgili taraflarin hak kaybina
ugramasini en aza indirmenin ve diger ilgili sinirlamalar {izerinde durulmasinin

onemini vurgulamaktadir.



Anahtar Kelimeler: BAE Insaat endiistrisi, Hak iddias1 Yonetimi, FIDIC

sozlesmeleri
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Chapter 1

INTRODUCTION

1.1 Introduction

Contract is defined as a mutual agreement between two or more parties that consist of
an “offer” and “acceptance” that is lawfully obligated both parties and entered
voluntarily. Construction contracts are defined as a contract that binds two or more
parties (usually owner/s and contractor/s) on a set of conditions (general and specific),
policies and clauses decided by the owner/s, agreed on by both parties and recorded in
a documentation form included within the contract. Conditions is a right based on an
obligation stated and documented in the contract that affects a party’s contractual
duties and will not be acquired before the fulfillment of the qualification stated; as a
result conditions are time related thus there are three type of contracts which are either,

before, during or after contractual duty is fulfilled (FIDIC, 1999).

Before the beginning of any construction project, the Employer and the Contractor
sign a contract based on Fédération Internationale Des Ingénieurs-Conseils/ Federation
Institute of Consulting Engineers (FIDIC) contract forms and clauses. FIDIC contracts
are prepared, modified and documented over the years in order to minimize conflict
between the parties involved in the project and to guarantee their rights. Although the
contracts specify the relationship between the Employer and Contractor and list all the
general clause and specific clause, there will always be disputes and argument over

that cause claim to arise and demands to be solved (FIDIC, 1999).



During the execution and implementation stages of the project the Employer and
Contractor have the right to ask for variations, break-down, recodification or alteration
in specification and design and even have the right to submit a claim requesting and
demanding what they believe to be their right. A construction claim is the proclamation
of an ostensible right (most generally the main contractor in construction project)
demanding either additional time or/and payment due to circumstance not stated in the

contract (Chappell, 2011).

Construction claims are almost present in each and every project in the United Arab
Emirates. In addition to that the number of claims submitted is increasing annually as
there have been a rapid growth in the construction sector in the past decade (Zaneldin,
2005). As a result occurrence of claims have become very typical and normal in
projects and they lead to severe setback in construction projects. The most common
claims faced in the UAE are extension of time, prolongation and acceleration which
are all explained and elaborated on in the literature review. In order to understand the
nature of the claims, the frequency and types of claims are investigated. The causes
and the subsequent impact of claims and methodology on how to resolve disputes and

management of the claims are also examined (Moazzami et al., 2011).
1.2 Problem Statement

FIDIC provides more than one contract type such as: Percentage of Construction
Contract, Unit Price Contract, Incentive Contract, Cost-plus Contracts and Lump Sum
Contract (FIDIC, 1999). The most used procurement method in the UAE is Design-
Bid-Build while most common contracts are Lump Sum Contract and Unit Price
Contract. Although the contracts are different in various way but as stated in the

introduction, construction claims are almost present in each and every project in the



UAE even though FIDIC contracts and clauses set guideline and methods to solve

these constrains that lead to claims and disputes.

These constrains either come in the form of delays or additional costs and payments
which shouldn’t be a problem in normal cases but since the Engineer is partial and
biased, the contractor tended to protect his rights and entitlement by issuing and
submitting claims. The claims guarantee his monetary rights and extension of times
and sometimes protect the contractor of liquating damage and penalties due to late

delivery of the project.

These problems are undertaken in this research by taking an in-depth look into two
projects constructed by QWE Construction Company which faces all of the problems
mentioned above. The projects are under Lump Sum contracts which can be
considered as typical projects constructed in the UAE. The choice of these two projects
elaborates on the effect of the factors leading to disputes and claims such as improper
documentation and record keeping, miscommunication and unprofessionalism
towards variations and change orders occurring during the construction phase. Also
the involvement of different parties and management of the projects contributing to

the resolution of claims is illustrated.

By analyzing the case studies and questionnaires distributed, the research attempts to
comprehend the nature of construction claims, its causes and impact from a managerial
point of view. While the projects were also monitored through progress reports and
changes, rescheduling, modifications and setback that might have led to indirectly to
disputes are viewed and analyzed as well in order to further benefit and simplify the

complexity of this vast field.



1.3 Aims and Objective

The most important and fundamental part of the research is to understand the very
nature of the claims along with the causes that lead to claims and the subsequent
effects. Moreover it is essential to know the contribution of the contracts on claims
management. It is also fundamental to understand the role of different parties involved
in claims such as the Engineers and Contractors and how the problems are solved and
the contribution of each party into the resolution of claims. Lastly the impact of claims
on the construction projects and the contribution of record keeping and documentation

in project control are also investigated.

The case study carried shows the impact of various construction project activities and
event in practice and they impact on claim management. Furthermore a connection
between the literature and conceptual ideas is made with practical situations which
require analysis and studying. The case study can be considered to be the common
projects in the UAE and it is of high importance to understand the nature of work and
claims management procedure followed in the construction industry. The outcome of
this dissertation is to avoid disputes in project and try to reduce claim through
guarantying the rights and entitlement so the parties involved. Which but its turn will
reduce the time for project delivery that will result in an increase in the profit of the

construction industry of the UAE and thus resulting into higher GDP.

The aims and objective can be summarized as shown below:
» To comprehend the nature and types of the claims faced in the UAEs’

construction industry.



» To find the causes that lead to claims and the subsequent effects and impact of
claims on construction projects.

» To understand the role of each: Contractor, Engineer and Owner, in claim
management, disputes and resolution.

» The elaborate on the methodology of dispute resolution and provide possible
alternatives.

» Study the available data regarding claim management in the UAE and try to
find a connection with the literature review.

» Establish a plan for a possible idea claim management system the will be
efficient and implementable, reduce loss of entitlement and decrease hostility

between involved parties.
1.4 Methodology

The research focuses on two sources of investigation. The first is cases studies of
projects recently constructed in the UAE while the second is a questionnaire
distributed to organizations and firms in the construction sector. The primary source
of investigation is the case studies which services as a qualitative source of information
while the secondary source of investigation is the questionnaire used to have a slight
understanding of the situation in the construction sector. The primary source was
researched in depth while the secondary was used for clarifications and general

understanding of the issue investigated.

As the secondary source of data is the questionnaire which is a quantitative one, it can
be analyzed statistically through various methods and means. While the assessment of
the case studies prove to be difficult since it is a qualitative thus the assessment will

be done based on different factors. The analysis will be done under the following



procedure: categorizing information, identifying patterns and connection between the
identified categorizes, interpretation of data through cutting and sorting and lastly by
making a choice after considering all the possible alternatives (Taylor-Powell E.,

Renner M., 1999).
1.5 Limitations

Claims management and disputes are very diverse and wide topic. Not all problems
can be discussed and not all perspectives can be included as the research is focusing
on the contractor’s point of view. Also the methodology followed need to be more
diverse and more in-depth which would be difficult as the information required is
confidential. The limitation of the case studies is that the view of the Engineer, Owner,

claim specialist or consultants are not taken into account.

Limitations that could lead to future research include three primary issues. First, this
study will take place within the frame of reference of one branch (contracting firms)
of a complex system (the construction industry). Second, this study will examine only
local private companies in United Arab Emirates construction industry. Third, the
selected projects for the case studies are private commercial and residential building

projects in the UAE.
1.6 Thesis Structure

The thesis consist of the following chapters:
Chapter 1 introduces the background of the thesis stating the problems, explaining
the aims and objective of the research, the limitations and scope of the research

along with the methodology.



Chapter 2 consists of the previous research studies done in the past related to the
topic of the study. It also contains a comprehensive literature review discussing

claim management and related topics.

Chapter 3 gives out a brief description about the UAE’s construction industry and
focus on the contract management, causes of claims and claim management

procedure.

Chapter 4 details the methodology followed in the research and the analysis that

will be conducted on the data collected.

Chapter 5 involves the analysis of the results comprising a combination between
comprehension of the literature review and discussion of the analysis of the data

collected to provide an understanding of the claims in the UAE.

Chapter 6 contains the conclusions, outcomes and findings that have been studied

in the research along with a recommendation for future improvements.



Chapter 2

LITERATURE REVIEW

2.1 Introduction

Before the beginning of any research it is fundamental to study and explore the
literature, theories and concept that has been previously been studied with relevance
to the research area and similar fields (Fellows and Liu, 2008). Thus this chapter will
contain a comprehensive and thorough study and evaluation of claims, types of claims
and causes leading to claims pinpointed by previous scholars and how it was theorized
and defined. Furthermore understanding the effects and relevance of different aspects
that effect claims management is of high importance. As a result construction claim
description cannot be done without considering construction laws and managerial

approaches to claims along with limitation of contracts.

This chapter will initially define claims and the basic requirement of any claim along
with the documentation methodology. Following that a more in-depth literature
understanding of types of claims, and causes of claims will be explained. After
understanding the basics of claims, the apprehension will be reinforced by explaining
the process and procedure followed in claims management; in addition to assisting the

impact of claims and reviewing tools and factors identified by specialists.
2.2 Construction Contracts

As stated earlier, contract is defined as a mutual agreement between two or more

parties that consist of an “offer” and “acceptance” that is lawfully obligated both



parties and entered voluntarily (“Elements of a Contract”,2005).While construction

contracts are defined as a contract that binds two or more parties (usually owner/s and

contractor/s) on a set of conditions (general and specific), policies and clauses decided

by the owner/s, agreed on by both parties and recorded in a documentation form

included within the contract (“Main types of contracts”, 2014).

2.2.1 General Terms in Contracts

The following terms are the one that are usually used in contracts with their respective

definition or meaning taken from the Red Book issued by FIDIC (1999):

1

Contract Value: The value agreed on by both parties during the formation of
the contract and it is the value named in the Letter of Acceptance

Contract Price: Itis the total price of the contract at the end after the variations
cost addition/deduction are considered.

Contract Clause: It is a written agreement that will address aspects that might
be faced by one or more party which will ensure that all parties understand and
comprehend what would be expect of them and what are there liabilities and
responsibilities.

Specification: The specification and descriptions of the item required stated
and referred to in the tender document. The specifications are also referred to
by the scope.

Site: It means the positions of the land of which the construction work will be
conducted on or any other related work such as piping and electrical
connection.

Inspector: It can refer to the party/individual chosen by the owner to inspect

the entities and work done and check whether it has been done according to



specifications or not. The inspector is the role usually taken by the Engineer
and the Engineer/Inspector can be the owner himself.

7- Notice of Award of Contract: It is a letter sent by the Employer/Owner to the
Contractor stating that the Contractor’s proposal has been accepted and that his
signature is required to seal the deal and make it official and authentic.

8- Date of Contract: It is the date on which both the Employer/Owner and the
Contractor has signed the contract.

9- Final Acceptance: It is a letter that is signed by the Owner/ Employer which
proves that the Owner/Employer accepts the work done after the completion of
the project.

10- Guarantee/ Warrant/ Maintenance Period: It is the period of time that the
contractor will still be responsible of the maintenance or replacement of any
defective item or part of the work that has been performed by himself.

11- Liquated Damage: It is the penalty placed on the Contractor that will be given
to the Employer/ Owner due to delays beyond the deadline agreed on in the
contract without extension of time.

12- Performance Guarantee Test: It is all the test and checks done and
preformed to approve the capacity and efficiently of the work done. It also
shows that the work done is within the agreed on specifications and up to the
international approvals such as American Society of Testing Material (ASTM)
and International Organization for Standardization (1SO).

13- Force Majeure: It when a delay, halt or freeze of the work due to causes
beyond that of the Contractor or Employer/Owner. It also is cannot be foreseen

or expect thus it is not avoidable and no party is held responsible due to that.
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Most common example of Force Majeure are earthquakes, hurricanes, floods

or acts by government.

2.2.2 Types of Contracts

As illustrated and elaborated in the Red Book issued by FIDIC (1999) the types of

contracts are shown below:

1-

Lump Sum Contract: The projects has a fixed price which the owner and the
contractor agree on thus it is also known as Fixed Price Contract. This type of
contract is well-suited for projects with a defined and known schedule and
scope of work which gives both the Engineer and the Contractor some
flexibility with work and ability to maneuver and avoid delays. It is also used
when the owner or Employer does not have enough experience with the scope
of the project thus it heavily depends on the Contractor and Engineer
experience and professionalism. It is a very common type of contract that is
used and can be considered the mostly used contract in the UAE.

Unit Price Contact: Rather than estimating the price of the project by the
Contractor or Engineer, this type of contract is done after calculating the
quantities of all items needed in the project and then giving an overhead for the
contractor. As a result the final price of the project will be the cost of all
estimated quantity plus the overhead charge agreed on by the Employer and
the Contractor. This is suitable for projects that the employer has previous
experience with the scope of the project.

Incentive Contracts: This specific type of contract is dependent of the quality
of the work done, schedule and budget. After the Contractor and the Owner
decide on a maximum project price dependent on the three factors list above,

the profit of the contractor at the end of the project will be calculated differently
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on whether the three values were met within the maximum price project or not.
In case of an underrun project the profit will be directly proportional to the
difference between the final project’s price and the maximum project price
agreed on while in the case of overrun it will be inversely. Incentive contracts
are classified as either Fixed Price Incentive Contracts or Cost-Reimbursement
Incentive Contracts.

Cost plus Contract: The payment of the project is made as a percentage of the
project with special consideration. The main concept is that that
Employer/Owner pays the cost of the project (material and labor) plus the
contractor’s overhead charges and profit in case of profit while in most cases
the contractor will be liable for most of the extra costs in case the cost becomes
higher than what agreed on. This type of contracts is used when the scope of
work isn’t clear such as project that are constructed during the research and
development phase, the quantity of the project is not known or the basic items
such as labor, material and equipment are fluctuating in prices and there is
uncertainty in their availability also it can be used when the Employer/ Owner
wants to take some of the risk. The types of the cost plus fixed fee are generally
the following:

o Cost-Plus Fixed Fee (CPFF) is an agreement that the contract will be
paid a certain fee regardless of overrun or underrun of project. The fee
is agreed on at the time of contract formation by both the Employer and
Contractor.

o Cost plus Percentage of Cost which states that the contractor payment

is a percentage of the initial contract cost.
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o Cost-Plus Incentive Fee (CPIF) is a contract that combined the Incentive
Contract and Cost plus Contracts together. The contractor usually gets an
initial payment as a percentage of the project like in the case of cost plus
percent of cost contract and will obtain the difference between the initial
and final cost of the contract like Incentive Contracts.

o Cost plus Award Fee (CPAF) is a contract that will award the contractor
his payment based on the work performance done. The award fee is
determined either subjectively or objectively. This will be done by
observing the speed, quality, payload and percentage of work done as the
bases of the payment given.

2.2.3 Structure of Contracts
The contract consist of different documents and papers that are necessary and
important. These documents are usually as follows (FIDIC, 1999):

1- Bidding Documents (Invitation to Bid or Request for Proposal, Bid Form

and Instructions to Bidders)

The bidding document shows the procurement method followed in the following
contract which is usually Design-Bid-Build in the UAE. The bid form consists of a
quick brief version statement of the general terms and conditions of the bidding offer,
the format of the payments, commercial terms and the method of payment. Bid
security, requirement for public projects by the government regulation and conditions
and lastly supplementary information that the owner might request in order to know

the bidder and the quality of work that was done by the bidder.

2- General Conditions of Contract
It is a very detailed and elaborated, clause by clause of all the general terms and

conditions that will be under the contract. Usually the general conditions of contract
13



are the same in most projects and rarely changed due to the fact that it can be applied

to all project with nothing binding to one specific project.

3- Special Condition of Contract
Specific conditions are the condition set for very special sites with a certain
consideration. Structures such as Burj Khalifa,, the World Islands, Masdar City and

other special structure.

4- Specifications
Specifications are the documents that precisely show the agreement of one party
agreeing to perform the work according to scope and quality stated. As a result it is a
very technical document stating and showing all the item that will be used in

construction in elaborated and descriptive manner.

5- Drawings
Drawing are the documents that provides the designer’s point of view and the party
that will be responsible for the construction of the project. The drawings should be
clear, well-planned, coordinated and concise so there will not be any confusion from
any party. There are different types of drawings such as architectural drawings,

structural drawings, electrical drawings, MEP drawings, and coordinate drawings.

6- Reports of Investigation of Physical Conditions
It includes disclaimers, geotechnical tests and conditions, soil borehole logs along with
the mechanical and physical properties of the soil. It may consist of weather records

as well.
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2.3 Definition of claim

Various scholars have investigated the topics of claims and have written many research
papers especially in the topic of claims in construction. Thus many definitions came

to surface and are used but the difference between them should be noted.

The word “claim” is derived from the old French word “claime” (Wood R.D., 2006).
The word “claim” is defined as “A request for something considered
one’s due/property” or “a right or title to something”. While the Canadian Law

Dictionary, defines a claim as “a failure to complete obligations under a contract”

(Sodhi, 1980).

In the conference “Claims in perspective” held in 1992, Hughes and Barber defined a
claim as “a request, demand or application for payment of presumed entitlement to
which the contractor, rightly or wrongly at this stage, considers himself to be entitled
with respect to an agreement that has not yet been reached”. Scott (1991) stated that

claims should be defined as “assertion of a right”.

Although the definition of claims have varied from scholar to another the most
technical definition of the term “construction claim” is the assertion of an ostensible
right by a claimant (most generally the contractor) demanding either additional
payment or/and time as a result or circumstance not stated in the contract (Chappell,

2011).

It can be easily deduced that the definition of a construction claim from the contractors

perspective is the request for additional monies or/and time extension request for
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hurdles or hindrances during the execution of a construction duties of the scope of

work.

When claims arises it will not be settled unless both the contractor and the owner come
to a mutual agreement. In the case of agreement a modification/ a change order is made
to document the new contract. While in the case of disagreement from either sides a
construction contract dispute is created which will cause delays and further issues may

arise.
2.4 Basic Requirement in Claims

Typical to any contract or legal and authentic documentation there are some basic
requirement need to be present in order for it to be valid and proven and the same case
applied to construction claims. The basic requirement for a claim to be proven are as
follows:
2.4.1 Contract Clauses
The claim should be based in one of the contract clauses which are very general and
required in all contracts. These general conditions are present in the Fédération
Internationale Des Ingénieurs-Conseils/ Federation Institute of consultant Engineers
(FIDIC) and all other contracts. Some of the contract clause are listed to but they not
limited to:

v' Variations.

v Suspension of work.

v’ Extension of time for completion of the project.

v Payment in case of contract termination.

v" Variations in cost and legislation.
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2.4.2 Timely Notice

If some or any of the contract clauses or circumstances occur and the Contractor
believes that any time extension is needed for completions or/and any addition
payments; the Contract should inform and provide evidence describing the activity or
circumstance causing the claim to the Engineer (or Consultant depending on the

situation type of contract) (FIDIC, 1999).

The notice should be given as early and timely as possible and in no case should the
Contractor give the notice 28 days after the contractor has been aware of the issue that
has rose. Failing to do so the Contractor will not be given any extension of the time
for completion or/and any extra payments. Furthermore the Employer (usually the
Owner) will not be held liable or responsible in relevance with the claim (FIDIC,
1999).

2.4.3 Proof of Entitlement and Proof of Damages

When a claim is submitted a general proof of damages and a proof of entitlement
should be submitted along with it as to show the required amount of money or/and the
required extension of time. When a claim is given under the contract clauses it
redeemed and the recoverable cost should be calculated in a similar manner to that of
the initial or original cost of the job or event. Thus the claimant should be able to prove
an accurate amount and quantity of damages that occurred along with any extra cost
needed that are not included in the recovery cost yet required for the recovery. The
exact or an accurate amount must be calculated using payroll records, timesheets,
invoices, daily reports and progress records. In the case of no accurate estimate made
the claimant and defend each will make an estimate and will be compared and an

agreement will be made between the two parties (Contract and Claims, 2011).
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2.4.4 Causes and Effect Relationship

As a construction project is consistent of numerous activities that has various
relationships such as start to stat, finish to start, start to finish and finish to finish, it is
necessary to show that if any issue or claim rises up it directly effects the project as a
whole thus causing delay which would result in a claim for extension of time and/or
additional payments. The most practical and suitable method to show the direct link
and demonstrate the cause and effect would be by utilizing the Critical Path Method
(CPM) Schedule. As a result the Claimant would have showed a valid proof of the
cause and effect relationship between the activities of which a claim has been issued.

2.4.5 Burden of Proof

Contracts and Claims (2011) states that the burden of proofs would be the
responsibility of the party seeking recovery and consist of three main elements to be
met. The first question would be whether or not the contract states that the claimant
might be entitled to any recovery. The second element that need to be met is if a
claimant has suffered monetary or quantitative damage or not and the extent of the
damage that has been done. The last element discusses that possibility to draw a cause
and effect relationship and calculate the damage done is based on the obtained
relationship.

2.4.6 Mitigation Requirement

Even though if a party might have sustained damaged and is entitled to a claim in
relevance to the contract clauses, it is the parties’ responsibility to minimize damages
throughout any legal means. Therefore the injured party cannot apply claims
demanding extension of time or additional payments for avoidable and unnecessary
damages. This also applies to damages caused by Force Majeure in addition to

decreasing and minimizing possible delays in the overall performance of the
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construction. Not only that but any party that will has been effect and will cease or halt
its constructions jobs due to Force Majeure has to notify other parties in a written and

authentically documented manner.
2.5 Record and Documentation

For any professional and strong construction company a well-rounded and thorough
documentation and record keeping system is fundamental and essential in any claim
management system. As a result when any party that is involved in the construction
claim demands a claim, these well documented and detail information are used as a
proof to decide whether or not that party is entitled for an extension of time and/or
addition payments. The documents that can be used in claim management are not
limited to progress shoots, meeting minutes, logs and personal diaries and most

importantly reports (Baram, 1992).

In various parts of the world it has been consistently noticed that the claim
management sector has been suffering greatly from the lack of proper documentation
and notification procedures especially in the public sector. Furthermore it has been
found that over 70% of the changes and variations of projects in the Egyptian public
sector were done based on oral information without the Contractor, Consultant
(Engineer) or Owner documenting these changes. As a result many change orders and
rights have been lost due to the absence of documentation or unauthentic

documentation (Hassanein and EI-Nemr, 2008).

It is a necessary procedure that FIDIC contracts forms contains is for contractors to
double check and document wverbal instructions given to them by the

architects/engineers (consultants) or owner through using a valid documentation
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method that the instructions will be followed and will not be unless a written document
is sent within a specified period states otherwise (Keane and Caletka, 2008). While
verbal instruction comes from a higher up or a different party with higher authority the
rightful, professional and practical thing to do is by initiating either a letter of intent or
a change of order (Bu-bshait and Manzanera, 1990).

2.5.1 Record Keeping

2.5.1.1 Requirement for Documentations

The period and type of which records are kept is a necessity in any construction project
since claims can be introduced even after the competition of the work done in years.
Even though that extent, the amount and the importance of which records are kept is
mostly up to the Contractor, some records are required to be kept because:

1

It is required by the law in all countries.

2- It is stated in the FIDIC contracts terms of any contracts signed between the
Owner, Engineer/ Architect (Consultant) and the Contractor.

3- Itis required to monitor and stay updated with the on-going work along with
the making the progress reports.

4- It shows the amount of work done which giving an indication on the progress
of the project per time.

5- It is a necessity for the contractor to maintain his right under the contract and

receive the payments.

The first reason started above shows that even though the Employer or Owner have
control over the working environment and place the governmental regulations,
rules and laws still apply whether they are stated directly or indirectly. The second
reason is present in the general terms and conditions of all FIDIC contracts and

mostly in other contracts. It is easily determined that all parties included in the
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construction project have to monitor and keep records or carried out activities and

proofs of effective communication specially when there are special conditions and

technical requirement present in the scope of work. The third, fourth and fifth

reason are in the hand of the contractor as it is beneficial for the contractors party

to keep documentation as it can be used for addition payment and extension of time

when dispute occur.

2.5.1.2 Major Sources of Documentations

There are five major resources claim management utilized and are considered an

authentic and valid documentation methods for record keeping and be used to support

any claimed document. There five major areas are (Turner, 1995):

1-

Memos, E-mails, phone conversations records, text messages, messages over
phone applications by either the Employer (Owner) or his representative party
(Engineer, Architect or Consultant)
Stacking and keeping detailed records or comprehensive summaries of
documents that can be used in a retroactive analysis and is of relevance to the
claimed document.
Any form of visual proof (photographs, videos, etc...) with both the time and
date of when was the visual proof taken must be included; moreover it should
be taken repeatedly in order to avoid any confusion and to clarify at which
stage of the project have been the visual proof been taken.
Periodic reports or progress reports (daily, weekly or monthly) which can be
inclusive of:

o Interferences from Employers (Owners) side which led to delays in

deliveries of materials or other possible delaying causes.

o Pictures of visual evidence elaborating or viewing the work done
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o Reports including the figures, facts and date of the progressed work that
are signed by the responsible party/parties.

o Reports starting any circumstance that occurred in the working
environment that has affected the progress of work such as weather
circumstances.

o Any form of documented means of messaged or information shared
between two parties including the date of submission and the date of
reply.

5- Meeting minutes should be recorded and kept in a chronological order with the

answers and/or comments on each meeting that has been done.

2.5.2 Proper vs Improper Record Management
The main cause and reason why so many dispute occur is due to the fact that no proper
documentation is present to hold a party liable and all other parties start accusing one
another especially in large construction projects. Since keeping records is mostly
beneficial to the contractor, most of the blames falls on his part. Due to the sole fact
that most contractors tend to forget the importance of maintain the records and the
most professional and practical way possible which results in the loss of essential
project data or valuable information that has been done in the initial or early phases of
the construction project. As a result, the contractor may lose his right for addition
payment or/and extension of time when dispute over claim is present because the
records are not authentic. A comparison is shown below between advantages and
disadvantage of proper record management and improper record management

respectively when it comes to claim management.
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- Establishment of a case in - Loss of evidence for
the event of changes. directives made by the
delays and obstacles Emplovyer or the Engineer,
imposed by the Engineer resulting in a weak and
and Employer. poorly substantiated

- Easy access for the claims claim.
management team  to - Difficulty in formulating
various and critical the claim which leads to
documents needed for the high costs to employ
claim. which saves the claims specialist and loss
time and effort of the of time in retrieving the
claims management team. necessary data.

Proper Record Management Improper Record Management

Figure 1: Proper and Improper Record Management

2.6 Types of Claims

With the intense amount of research done by scholars on the topic of claim
management and the thorough analysis of the reason and types, different scholars came
with different types and classifications of claims. Wood (2006) classified the type of
claims into two categories which are as either contractual claims or extra contractual
claims while Barber and Hughes (1992) classified the types of claims into three
categories which are:

v Claims under the law of the country, statutory remedies or equitable

v" Claims that come under the contract or contract clauses

Other scholars claim that the type of claims are more diverse and need to be classified
by the causes. One of these scholars who discussed that there are four main types of

claims and are listed in his book (Rustom, 2005).
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When taking a more practical and subtle approach toward the every day to day
activities that occur in construction sites, it is noted that that the claims that are entitled
within the contract such as variation from the Employer (Owner) or his representative
(Architecture or Engineer) there are no disputes and usually extension of times and/or
additional payments are given without any form of dispute or disagreement. As a result
when further analyzing the reasons for disputes it is for claims that are entitled for any
breach of the contract terms by one or more party involved in the construction Project
which result into disputes. Therefore it is these alleged breaches or breaches of contract
claims that causes dispute which require studying and documentation (London &

McGroge, 2008).

Types of Construction Claims

— A. Changes Claims ]
—* B. Impact Claims E—
C. Performance Quality Claims s

’ D. Bad Faith Claims

Figure 2: Types of Construction Claims (Rustom, 2005)

A study was done on the construction claims from the United Arab Emirate (UAE)
that came from Abu Dhabi and Dubai mainly were collected, studied and indexed. The
total amount of claims studied were around 124 claims that were entitled from a variety
of different project scopes (Zaneldin, 2006). The types of claims and their relative

indexes are listed in Table 1:



Table 1: Frequency of Each Claim Type (Zaneldin, 2006)

Variation claims ( Change and Extra-work

60.5 1
claims/ extension of time claims)

Prolongation Claims (Delay Claims/
52.3 2

extension of time claims aftermath)
Acceleration Claims 41.1 3
Different Site Condition Claims 38.8 4
Contract Ambiguity Claims 324 5

The three most common claims as per the study are as follows: Extension of Time
Claims, Prolongation Claims and Acceleration Claims. Since these are the three most
common types the research would mainly focus on how to solve them and to further
study the causes and effects of each type. Thus a review of each claim is essential to
understand and have a clear vision of the claims.

2.6.1 Extension of Time (EOT) Claim

The Extension of Time Claims (EOT) are the most common claims because it is faced
by each contractor in almost every construction site. The extension of time claim
occurs in project of which the contract hold the largest part of the liability and is
responsible of the execution of the project as a whole. In general the projects are
delivered past their due dates and this is when the extension of time claim is most
crucial and that is because the contractor is responsible to pay the liquidated damage
(LD) which is a penalty for the delay of completion. If the delay is from the

contractor’s side then the contractor has to fully pay all the LD that is proposed in the
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contract terms and conditions but if the delay is caused by the owner’s side then the

contractor is entitled for an extension of time claim (Williams, 2003).

Whenever the contractor has to pay for LD due to delays whether or not he was entitled
for an extension of time or not can minimize the damages and reduce the amount of
the payment he has to give and in some cases removes it completely. If the extension
of time that was entitled for the contractor is equal to or larger than the duration of the
delay, the contractor is not liable for LD. In comparison to, the fact that if the extension
of time is less than the delay period then the difference is calculated with the reduced
amount that the contractor has to pay and the extension of time would cover up the rest
because it wasn’t the contractor liability (Ribeiro, 1996). Because the extension of time
claim is very important for the Contractor as it can be highly beneficial and gaining,
the contractor has to present a very well structure extension of time with all the proper
reasoning, documents and supporting evidence. Thus preparing an extension of time
is a very complex and difficult but at the same time cliché and typical. Figure 3 shows
that steps used by Contractor that give a well-structured accurate extension of time

claim:
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Figure 3: Flowchart for estimating Extension of time Duration for Contractor

(Palanseeswaran & Kumaraswamy, 2008; Zubaida N. 2012)

The extension of time is not deemed eligible or permissible unless all the causes of the

delay are determined and evaluated then check to whether or not the reason are valid

for extension of time request as per the contract clause. As a result the contractor

cannot not assess and estimate the time needed due to the delay and the time of delay

unless everything is verified which reduces the chances of fraud.
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Although the advantage of the flowchart model above is that the extension time is
calculated accurately in a manner that is suitable for all parties included in the
construction project but it is very lacking when the calculating that additional
payments and cost due to the delay. Since that with every delay in time an additional
cost is also required as a delay can be considered of somehow a damage (Monsey,
1993). It is important to evaluate the impact of the delay cause in a monetary value as

the determination of the quantum of cost (Williams, 2003).

After the Contractor evaluates the reasons and causes of the delay and their eligibility
for an extension of time; he determine the quantum of time and addition time needed,
he then submits the claim into the Employer (Owner) or his representative
(Architecture, Engineer or Consultant). Although the reason and causes of an
extension of time claim is unique and different for each construction project, the
lifecycle and the stages of which the extension of time passes through is typical. The

Figure 4 summarizes the various stages of an extension of time claim:
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Figure 4: Extension of time claim formation (Keane & Caletka, 2008)

The most critical stage in the life cycle for the contractor of an extension of time claim
is the claim submission stage. This is because the contractor has to include different
factors for the submission to be completed detailing all leading factors to the claim.
The five major documents that need to be submitted along with the extension of time
claim were given by Gibson (2008) and are as follow:
1) The job/material of which the extension of time has arose.
2) Possible of impact on the critical path and the delay of on the completion day
of the project.
3) The source behind the damage or event that lead for the extension of time to
be submitted.
4) The effect on other work and jobs to be done in the construction site and the

relationship of the damages or causalities to them.
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5) How relevant is the cause of the claim to a contract document and is the

contract entitled for an extension of time due to the cause or not.

After the contractor submits the claim, it is checked for the validity of the element that
itis included in it. The elements and claim structure was formulated by Thomas (2001)
and is as follows:

v The claim should be supporting the contractual provisions in the construction
contract between the parties involved. Also the cause should be detailed with
relevance the contractual provisions as well or the contract clauses.

v The date of which the owner party or his representative (Architect, Engineer
or Consultant) and it should be no more than 28 days after the occurrence of
the delay.

v' The date of which the delay had occurred along with the interval of which the
delay was percent.

v" Document and records of the activity/job and its progress attached to the
extension of time claim.

v A cause-effect relationship and study made showing the effects of the delay.

v Areviewed planning schedule which notes the delay and the effect of all other
activities with reference and relevance to the baseline program.

v Analysis done showing the effect has on the critical activity part and the
possibility of float per each activity and the total float of all paths.

v A letter or a formal statement requesting and extension of time with all the

basic documents in any claim and other supporting document.

After the contractor submits the extension of time claim and the owners representative

(Engineer or Consultant) has to reply to the Contract whether he agrees or disagrees
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within no more than 42 days of which the full claim document is received (Ndekugri
et al., 2007). Thus the Engineering understanding and judgment comes into place and
play a major role in claims disputes or agreement. The role of the Engineer
(Contractor) will be explained with relevance to the FIDIC guidelines to asses a
Contractor’s claim.

2.6.2 Prolongation Claims

Prolongation claims are directly related to the extension of time claims as they come
directly afterward. Prolongation claims is a claim that focuses on the quantum of cost
than the quantum of time as a result the claim includes both the cost due to the direct
cost and indirect cost which was resulted by the delay (Ren et. al., 2001). Since the
connection between the extension of time claim and prolongation claim is strongly
visible, contractors submit the prolongation claim after the extension of time claims
has been approved by the Engineer and the contractor has the privilege for extra time
to finish the required job. In that time, the prolongation claim rises as it is submitted

near the completion of the project by the Contractor (Ingram, 2004).

When applying a Prolongation Claim, the contractor requests additional payments for
the off-site overhead, labor overhead and other forms of recovery cost. This is because
the job/work duration has been expanded by a certain duration due to the extension of
time claim thus increasing the working days for the contractor. As various different
parties can be included in the construction project the additional payments are not
limited to overhead charges but also can be expanded to other forms of payments such

as electricity or rental of equipment (Ingram, 2004).

Therefore getting an exact value of the required and entitled additional payment is

almost impossible and as a result an estimate need to be determined through
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relationships to the materials and construction project size or contract and both are

very difficult and hard to evaluate (Thomas, 2001). As a result a more subtle approach

is used through utilizing a mathematical model known as Hudson’s Formula.
Addition CoStggtimated

Overhead Charge Percentage (Profit Pecentage)
= X
100

Originial Contract value

D ti Del
Contract Period x Duration of Delay

Because the prolongation cost is variable from a project to another as each has different
working conditions and is dependent on the cause and effect of the delay assisting the
quantum of cost could be rather challenging, difficult and time consuming. Therefore
using the above equation, gives the estimated additional cost of the Contractor per unit
of time (Day or month) and it inclusive to the costs of each working with relevance to
the profit of the Contractor and the amount of delay with reliance to payment per day
as per agreed in the contract between the involved parties.

2.6.3 Acceleration Claim

By definition Acceleration Claim is a request that can be proposed from either
Contractor or Employer to increase the productivity and progress of the construction
job or project and that is to make up for the time lost due to delays (Gibson, 2008). As
a result it is mainly used when the construction project might be very important, high

risk or foreseeable unavoidable delay situations (Sun & Meng, 2009).

Since accelerating the job or work required means achieving more work in less time it
has the usually increases the overall cost of the construction projects because more
labor and effort needs to be placed (Chappel, 2011). As the project is done faster it

needs to be referred in order to make a relevant point thus it is usually with relevance
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to the due date of completion or the maximum allowable duration of delay of the

project that is stated in the contract.

Various scholars classified the Acceleration Claim as either constructive on
instructive. From the name instructive would be instructed or request from the
Employer (Owner) to the Contractor to accelerate the work done and it would be up to
the Contractor as to agree or not depending on the additional payment along with the
claim terms. While constructive acceleration is a claim purposed from the Contractors
party and usually takes places when the contractor experience delay without an eligible
cause and the extension of time claim was not given; moreover the Contract bares all

additional cost resulting from this acceleration claim (Greenstreet et al., 2005).

Just like the Extension of time claim, prolongation claim or any other form of claim
the acceleration claim takes place under mutual agreement from all parties involved in
the construction Project. Since acceleration without prior agreement from all parties
might negatively impact the contractor’s acceleration claim. The situation where an
acceleration claim is needed and agreed on by all parties is usually one of the following
reason Chappell (2011) discussed:
1) When a delay is caused by the contractor no EOT will be given which required
the contractor to finish more work in last time due to his delay.
2) The Employer (Owner) request the project to be finished before the agreed
contract duration.
3) When delays from the Employer (Owner) side cause the Contractor to be
eligible to an extension of time but he needs the project to be done within the

contract duration.
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4) It could be due to delays cause by both Employer and Contract with valid

causes.

Just like how an extension claims is issued in order to obtain extra time then it is
followed by a prolongation claim which assets the extra payment and cost resulted
from the delays. Thus after the acceleration claims has been approved and agreed on,
the Contractor will calculate the cost of this acceleration to avoid any fraud or
inconvenience for both the Employer and Contractor. The Contractor is entitled to
claim cost on the following items:

1) The cast of usage of extra resource and machinery.

2) The cost of using extra manpower and cost of addition working hours.

3) Staff (Engineers, foremen) overtime working hours if required.

4) Cost for any other extra work or item that seen and found to be required.

2.7 Causes of Claims

Although Claims management is one of the most important items and a fundamental
step of any developed construction organization and construction industry, little
advancement and research has been done on it over the years especially in the Middle
East and most specifically the Gulf region. In general the Middle East has the world

highest claim value ratio:

o Dispute values (US$ millions) Length of dispute (months)

egion

_ 2010 | 2011 | 2012 | 2013 | 2010 | 2011 | 2012 | 2013 |
Middle East 56.3 1125 65 40.9 8.3 9 14.6 13.9

B 531 397 419 114 124 143 14
BT e 105 9 343 114 144 119 137
B 10.2 27 279 68 8.7 12.9 7.9

Continental Europe 333 35.1 25 27.5 10 1.7 6 6.5
Global Average 35.1 322 31.7 32.1 9.1 10.6 12.8 11.8

Figure 5: Dispute values & Length of disputes (Global Construction Disputes, 2014)
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Figure 5 indicates that although the dispute values is decreasing but the length of

disputes is increasing which indicates an increase in the amount of disputes that have

been proposed in the last two years in the Middle East in general.

The causes that lead into claim have been studied by many various scholars and

researches and listed in the books. Most of the reasons that have been collected in

McGrorge and London (2008) are listed below:

e Conlin et al. (1996) considered the following to be the causes of disputes are:

o

O

o

o

Bad Performance

Improper planning leading to delay
Inconsistent administration and monitoring
Overall bad quality

Shortage of time or delays

Restriction in payments and budget

e Bristow and Vasilposlos (1995) considered the following to be the causes of

claims:

o

o

Unclear contract terms and conditions.

Demotivation or friction between different parties or decrease in
productivity.

Un-met expectations concerning different working parties or
components.

Bad Communication between different parties involved in the
construction project.

Unprofessionalism in work leading to unexpected outcomes.
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o Blake Dawson Waldron(2006) considered the following to be the causes of
claims:
o The demand of extension of time.
o Unprofessional communication channels leading to late or incomplete
transfer of fundamental information.
o Limited site access.
o Readiness of resources and materials.
o Variation in the specifications.
o Bad working conditions
o Delay due to pending approvals
o Improper design of the MEP network or interfering between the MEP
and civil work
e Skes (1996) generally noted that the two main reasons for claim are:
o Unpredictability

o Misunderstanding

While some scholars believed that tackling the sources of claims and analyzing them
would be more sufficient and easier to manage. As a result analyzing the main sources
that might be included in the construction project and would cause claims to arise (Al-
Mohsin, 2012). The causes of each sources are listed below:
e Contractor:

o Not bending to the scope of work and specification

o Ignoring the instruction of the Consultant and/or Owner

o Refusal to Co-operate with the other parties

o Not keeping progress reports and updating the schedules
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o Not meeting the deadlines and progress agreed on in the contract or
meetings.
Consultant:
o Lack of expertise in quality control and quality assurance.
o Bad coordination between his side and that of the contractor
o Not monitoring the progress of the jobs done in-site and unprofessional
schedule management.
o Not holding job progress meetings with the Contractor and the
Employer (Owner).
o Improper record management.
Employer (Owner):
o Delaying approvals of changing orders and taking time to decide on the
change order.
o Not obtaining permits from the needed authorities.
o No enough experience in either management or engineering.
o A very diverse and branched project organization delaying the
information to be reach the required party.
Contract Document:
o Drawing might not be showing the relationship between different
structural and MEP components.
o Unclear or Inadequate clauses.
o Responsibilities and liabilities of each party involved in the project are
not stated clearly.
o Schedule either enforce and unrealistic, relationship between jobs is not

clarified.
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The study was later modified to include:
e Third parties interferences:

o Unions strikes or labor disputes

o Bad working conditions

o Public disorders

o Changes in government rules and regulations

A research was done by studying and analyzing the conflicts which were leading to
claim disputes. One hundred twenty four projects were studied by conducting a
questionnaire. The results shows that the Employer is responsible for 35.6% of the
conflicts and disputes while the Consultant and Contractor were responsible for

34.18% and 30.22% respectively.

With all the various sources and causes of claim disputes, all factors should be
considered when doing an overview and research to maintain a high level of accuracy.
But most generally the main problem is due to either miscommunication or improper
schedule planning. Miscommunication can contribute to schedule overrun and delays
which will then cause an extension of time claims and prolongation claims which will
increase the contract value leading the Employer to give out additional payments.
While schedule planning can cause overrun between different parts of the project and

disputes between different parties involved within the contract.

Correspondingly the contractor needs to revise the proposed work schedule and the
contract terms in a thorough and detailed manner. Moreover all parties should hold

weekly meeting in order to clarify any confusion as they rise and the implementation
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of claim management is a must which will reduce the amount of delay and the cost

factors that are subsequent to the claim.
2.8 FIDIC

The Fédération Internationale Des Ingénieurs-Conseils/ Federation Institute of
consultant Engineers (FIDIC) was formed in 1923 for the main reason to uphold and
maintain the rights of each party involved within any construction contract. FIDIC is
a form of contracts that is the base of all other contracts that are used in that country.
The United Arab Emirates made its locals construction contracts between the
Employer and Contractor to follow the FIDIC contract regulations in 1999.

2.8.1 FIDIC View in Claim Management

FIDIC specified several clauses and sub-clauses for claim management and disputes
which must be followed by both the Employer and his representatives and the
Contractor. Thus Table 2 represents the clauses that deal with claims or of relevance

for claims:

Table 2: FIDIC clause, sub-clauses and definitions with relevance to claim (FIDIC,
1999)

“Cost” 1s defined as all the expenditures both incurred or to be

incurred by the contractor. The expenditure can be of the activities Definition
done off or on the construction site and it has to be including the 1.1.4.3
overhead charges and other required extra cost excluding the profit.

Employer claim which states that if the employer believe to that he

is entitled for any additional. The Employer or his representative Clause 2.5
(Engineer) have to inform the contractor and give him full notice.

When a conflict is present the Engineer has to consult each party in

a meeting and try to reach a possible agreement. If either parties Clauses 3.5

refused to reach an agreement or an agreement is no reached then
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the Engineer has to evaluate the situation with all the relevant

circumstances and make a justified and professional determination.

The Employer has the right to issue a Take Over Certificate of the

permanent work as a whole or just parts. Given that the Employer

shall not use any item until the certificated is issued and all the Clause 10
liability is removed from the contract

“Variation” is defined as any change of work which was either

instructed or approved by the Employer or his representative party Clause 13
(Engineer).

Employer claim which states that if the employer believe to that he

is entitled for any additional. The Employer or his representative
Sub-clauses

(Engineer) have to inform the contractor and give him full notice 201

no later than 28 days after of which he has become aware of the

circumstance or event leading for the claim

2.8.2 Engineering Role in Claim Management under FIDIC contracts

As seen above many FIDIC clauses and sub-clauses gives the Engineer a fundamental
role in claim management. Since the Employer (Owner) does not always have a
sufficient engineering understanding, the Engineer is responsible for defending and
arguing instead of the Employer or acting like an advisor to the Employer so the
decision taken would be that of the highest interest to the Employer while not
breaching or ignoring the terms and conditions of the contract (Winkler & Chiumento,
2009).The Role of the Engineer is very obviously noted in the Red Book of FIDIC and
shows the steps that a claim has to follow after submission under the FIDIC contract

form. Figure 6 below shows the procedure in details:
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The contractor within 28 days
notifies the Engineer for his
intention to claim extra time and

The Engineer without undue

delay makes an interim or final

: determination of extension of
5, the event has time after corsulting with bath
continuous effect the contractor and the Emgloyer

Figure 6: Role of Engineer in FIDIC contract (FIDIC,1999)

As time passed the importance of the Engineer role in claim management decreased
and that is because of the tendency of the Engineer to take side or be bias for various
reasons. As a result FIDIC contracts have reviewed this possibility and stripped the
authority from the Engineer to agree and/or determine the EOT and/or extra payment

that the contract might be entitled to if the delay or damages were not caused by him.

A new technique is followed now which is Alternative Dispute Resolution techniques
(ADR) involving steps to be taken that increase in the importance of the claim as they
raise and increase the cost. As a result both parties would benefit from solving the
dispute in the earlier steps to avoid extra cost and loses (Cheung, 1999; Groton, 1992).

The steps that are followed are shown in the Figure 7 below:
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Figure 8: Level of escalation & cost vs Time

Gradation of Dispute Resolution Methods
Non-Binding

Decision by Disputing Parties

Alternative Dispute Resolution (ADR)

Avoidance
Mediation
Conciliation

Arbitration
Litigation

Unassisted Negotiation
Facilitated Negotiation

Early Neutral Expert Evaluation
Corporate Ombudsperson
Peer Review Panel

Judicial Dispute Resolution
Tribunal/Govt Ombudsperson

Figure 7: ADR formality procedure and degree of involvement in decision
(Cheung, 1999; Groton, 1992)
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Chapter 3

CONSTRUCTION INDUSTRY IN THE UAE

3.1 Introduction

The United Arab Emirates is considered one of the fastest and most rapid developing
country in the Middle East in the last decay and this is shown through the advancement
in the construction sector. The government invests billions and millions of dollar
annually in order to upgrade the already existing infrastructure and establishing better
facilities. The infrastructure development is described as phenomenal at both federal

and local levels as the cities have been raised from the desert. (Zaneldin, 2005).

As a result the construction industry from both private and public sectors respective
can be considered the single largest industry in the UAE. The construction sector is
responsible for more than 40 billion USD billion in Gross Dometsic Product (GDP).
Such rapid development and expansion is bound to have some difficulties and
disadvantages and such as the increase in the rate of claims that has its impact on the
work force, industry and the country as a whole (Zaneldin, 2006).

3.2 Contract Management

Contract management is also known as contract administration which typically falls
under the label of construction administration. Contract Management is to monitor
various day to day duties and other jobs which Fisks and Reynolds (2010) listed as
follows:

1- Communication channels and open and used.
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2- Business systems is secure and functioning well.

3- Procedures are followed according to standards and specification.

4- Responsibility and authority of each party is known.

5- Duties of all parties involved in the construction project.

6- Documentation procedures and requirements are followed.

7- Construction operations, planning and scheduling are up to date.

8- Payment administration.

9- Change orders and extra work is documented and accepted.

10- Proper and impartial dispute procedures and claim handlings are followed.

11- Negotiations of claims and administrative closeout
3.2.1 Role of Engineer in Contract Management
It can be understood that these duties are usually carried out by the Engineer having
contract management duties on his shoulders. These duties may differ from one project
to another as the Employer assigns them to the Engineer but in general they are the
same in most projects. Since it’s the Engineers duty to monitor and administrate on the
contract and projects it is typical that he will act as a reference to the Contractor and
Employer/ Owner in case of dispute or unclear understanding of the contracting

clauses relating to an issue or problems (Chirumento and Winkler, 2009).

The Engineer plays a major role in contract management and construction project
therefore he has to be impartial and fair with all parties as he is somehow of a reference.
Subsequently the Engineer being neutral and independent is essential for the success
of any construction projects (Ndekugri E., 2007). The Engineer needs to be impartial
and discrete with his decisions because if any party felt that the Engineer is being
partial would claim that they have conspired with the other party to avoid giving him

his real and agreed on payment which might lead to claims and hostility between
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parties in the long run. Needless to say it is both the Contracts and the Employer/
Owner’s right to have a fair assessment of claims under the provisions of any
construction contract.

3.2.2 Contract Management in the UAE

Since contract management mainly depends on the Engineer fairness, discretion and
impartiality, it is difficult to maintain this in the UAE. This is due to the high pressure
on the Engineer as his payment is received from the Employer/ Owner who forces the

Engineer duty to shrink, diminish and practice unfairness.

It is shown in later in this research mainly in the fifth chapter during the interview
conducted with the Contractor’s party that the Engineer is rarely ever partial and his
role in claim management and dispute resolution is almost negligible and is not of
importance. Yet most of Contractor agreed that his monitoring duties are carried out

in a proper manner.
3.3 Main Causes of Claims in the UAE

A study done by Essan Zaneldin (2006) gathered information of 124 claims from
different and various construction project from the Abu Dhabi and Dubai. To specific
Emirates were chosen because around 78% of total investment in the UAE is from
these two Emirates according to the UAE industrial reports. The data collected from
the projects were from 71 different personals which were 9 Employers/Owners, 29
Contractors and 33 Engineers/Consultants and the construction projects were from
various and different areas of specialties. The results of Zaneldin’s (2006) study are

shown below:
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Table 3: Profile of Respondent (Zaneldin, 2006)

Company’s specialty field
Numb L
Respondent | Number of ug} o Residential | Ind R;?l?jd Heavy
Positions | respondents . & ustr | ;. Constructio
claims : . Highway
Commercial | ial s n
Employer/ 9 18 0 0 0 0
Owner
Designer/
Consultant/ 33 57 12 1 15 5
Engineer
Contractor 29 49 10 2 11 6
Total 71 124 22 3 26 11

The study went more in-depth with the type of the projects that were included in the

studied and reviewed all of them. As a result the breakdown of all the projects is shown

in the pie chart below:

H Aiports H Others

sV,

Buldings

Power Plants B Roads M Sewer Lines B Water Lines

Figure 9: Distribution of the 124 projects (Zaneldin E., 2006)

After thorough analysis and various statistically studies performed on the data
collected in the study the causes of claims were listed according to their frequency

which are shown in the table below:

46



Table 4: Ranking of claim causes to their frequency (Zaneldin, 2006)

Cause of claims Importance Index Rank
(%)
Variations and change orders 55 1
Delays caused by the owner 52.5 2
Verbal variations by Employer/ Owner or
; 51.4 3
Engineer
Delay of payment from the owner side 48.9 4
Rock-bottom value or cost of contract due to 18.6 5
high competition in the construction industry '
Variations in the cost of labor and materials 46.1 6
Employer perspective and attitude towards the
Lo i 45.1 7
other parties in the project
Variation in quantities calculated by either
44.7 8
Owner or Contractor
Sub-contracting problems 44 9
Delay resulted from the contractor 43.7 10
Contractor has lack of management and
organizing skills which led to document loss 43.7 10
or miscommunication
Contractor financial issues 43.7 10
The work done by the contract is either of bad
quality or quality that is not as required in the 42.6 13
specifications
Government regulations and checks might
40.1 14
cause delays and/or extra costs.
Approximation errors 39.1 15
Schedule errors 39.1 16
Errors in design or drawings that are difficult
to implement due to unexpected site 38.4 17
conditions
Execution errors due construction phase 37.7 18
Bad or insufficient communication between 377 18

parties involved in the project

Subsurface problems 37 20
Lack of consistency between the drawings
and the specifications

Terminations of contract 35.6 21

35.6 21

3.4 Claim Management

3.4.1 Introduction
Various and different forms of risked are faced by the firms and organizations in the

construction industry such as: economical risks, natural condition risk, construction
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risk and contract risk. As a result of the consistent increase of the high risk present in
construction industry, claims are thought of as a contractor’s way to ensure his rights

and entitlement thus reducing the risks (Lihong, 2011).

This leads to an increase in claims which notifies that the problem of claims are
deprived from both increase in risk and the deficiency of the current management to
deal with the activities, different stages of construction project (Levin, 1998). Just as
stated earlier contractors believe that claims is a method to ensure their rights and
entitlement and this was illustrated in Scott and Harris (2004) where they used an
approach to study and analyze the contractors’ justifications for claim and how they
are beneficial to them. This was done by interviewing contract administrators,
contractors and even claim consultants in order to get and overall view regarding the

impacts of claims.

Therefore contractors are starting to employ claim managers or hire claim specialists
in order to establish a claim that can identify the problems in the construction project
in order to prepare them for the initial stage of claim management (Keane, 1994).
Claim management process goes through a life cycle that consist of seven standardized
processes. Levin (1998) listed the process as follows:

- Recognition and identification of problem

ii- Notifying the engineer and the Employer/ Owner in a timely manner

iii-  Accurate and reliable documentation

iv- Time, cost and delay analysis

V- Pricing
Vi- Negotiation
vii-  Resolution of dispute and settlement
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3.4.2 Claim Management System

A comprehensive claim management system is one that is developed to stand up to the
expectation of all the parties included in a construction project and the construction
industry. As a result this system should be consistent of all the factors that are
considered substantial to claim management. Zubaida (2012) concluded in his research
that these substantial and factors are considered as the core of claim management and

are illustrated in Figure 10.
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Figure 10: Claim Management System (Zubaid , 2012)




3.4.3 Claim Management in the UAE
As discussed earlier in the literature review there is a new technique followed known
as the Alternative Dispute Resolution (ADR). It consists of steps taken in order to
achieve a resolution for the claim and dispute that occurred (Cheung, 1999). The
typical steps followed are:

1) Negotiation

i) Mediation

iii) Conciliation

1v) Arbitration

V) Litigation

The further the method used to use to solve the claim the less they can interfere
with the solution and the more binding the solution is. Furthermore the solution
becomes costlier and more time consuming down the list. In reference to the UAE
Civil Procedure Code the same methods mentioned above aside from conciliation
are used to still claims. According to the study made by Zaneldin (2006) the
majority of the claims in the construction industry are solved through negotiation.
Figure 11 below shows the percentage of claims solved by each of the above

methods used in the UAE:
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= Negotiation

= Mediation

= Arbitration

= Litigation

Figure 11: Resolution Method Frequency in the UAE (Zaneldin, 2006)
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Chapter 4

METHODOLOGY OF RESEARCH

4.1 Introduction

Researching is the processes of finding out things in a systematic and controlled
manner in order to increase the knowledge and expand upon existing one (Saunders et
al., 2005). This specific research aims to study and manage claims in the UAE’s
construction industry. Subsequently the goal and main objective of this specific study
is to investigate and add on the already existing knowledge of claim management in a

more direct and practical manner.

In order to obtain the practicality and reliability, this research not only considers the
theoretical and conceptual findings and studies but also contains case studies from
construction firms and solutions to the every day to day issue that rise and might lead
to claims in the long run. To obtain these results, both a qualitative and a quantitative
approach are taken wherever each is more suitable than the other thus obtaining
questionnaires, case studies and reviews along with the theoretical proofs.
4.2 Research Approach
In order to conduct an overall accurate research and study, different components
should be taken when analyzing claim management. The main sources used in this
research were divided into:

e Primary Sources involve two cases studies with an interview tackling various

problems and questions that might have occurred during the claim.
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e Secondary Source involve a questionnaire to determine the overall

understanding of claim causes and impact in construction sector in the UAE.
4.3 Case study investigation

The primary source of the research is a qualitative one which includes two cases
studies regarding claims in two different companies. Although various scholars and
researchers gave out different definitions of what a case study means, the research will
stick with the most general one. By definition a case study is a strategy undergoing a
research or a study that consists of an empirical investigation and analysis of a certain
occurrence or phenomenon by taking an exam of a real situation and using different
evidences and proofs to validate or come up with empirical relationships or
assumptions (Robson, 2002).

4.3.1 Case Study

The case study illustrates the cause of the claim, interviews with contracting party
included or involved in the claim and how it was solved. This serves as a standard
example of a claim issue in the United Arab Emirates. Moreover it shows a practical
and professional real life exam which is used to tackle down solutions and prevention

methods.

These cases studies also give insight to the methodology of thinking of the Employer,
Contractor and Consultant (Engineer) and how sometimes friction between different
parts can affect the fairness and opinions. In addition to that understandings, beliefs
and opinions of claim management were viewed and understood.

4.3.2 Interviews

The purpose of interviews was to get the perspective and perception of the parties

involved thus evaluating the core of the problems. Due to the time limitation of each
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interview to be kept as maximum thirty minutes, the questions mainly focus on the
categories that are mainly concerning the very core of claim management. The nature
of the questions were under the following categories:

v" General Inquires about the Project.

v Record Keeping.

v" Change Orders and Change Management.

v Claim Management.

v Role of Engineers and FIDIC contracts in solving the presented dispute.

The advantage of meeting up and having an interviews that information and personal
opinions and experience are given which helps with the evaluation as it shows the real
situation is the site. Furthermore all interviews were very co-operative, giving time to

explain and elaborate on all which was unclear and answer all questions asked.

The interviews done were face to face mostly done in the offices of each representative
and all were done with one individual that contributed to the claim in some way or
another. As the interviews were based on real events which contain critical and

confident information, no names or reference to frames will be used.
4.4 Questionnaire Survey

The secondary source of the research is a questionnaire designed in order to look at
the overall understanding of claim management in the construction sector as it gives a
quantitative approach to the research. Since the questionnaire is used as a secondary
source of information it will not be elaborated and research in-depth. There are

different types of survey questions that can be used in a questionnaire leading to a
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more or less accurate result thus choosing the correct form of survey that will be

followed.

The questionnaire was based on the understanding of the literature review consisted
mainly of multiple choice questions and a question to express their opinion in the
matters discussed. Moreover the questionnaire was divided into 5 sections which are:

e General Information Questions (1)

e Questions regarding the Role of Engineers and FIDIC contracts (I1)

e Question related to organization of the respondent and the method of planning

and management (111)
e Questions regarding effects of change on claim management (1V)

e Questions of the documentation and record keeping in claim management (V)

The first section includes questions about the individual being asked such as
qualification level, years of experience, and position in the company. In addition to
that information about the firm/organization the respondent is working for, the size of
the project he works in at along with the specialization of the company. Lastly the
respondent was asked very general questions about both FIDIC contracts and claims

and how familiar is the respondent with both.

The second section titled “Questions regarding the Role of Engineers and FIDIC
contracts” emphasis on the previous questions regarding claims but includes the
respondent’s opinion when it comes to the role of Engineer on site and the FIDIC

contracts.
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The third section consists of questions regarding claims management. The questions
focus on the claims, causes, effects and the respondent belief of which was the reason
for the claim. Also it measures the understanding of claims and the initiation and cause
of any variation or change order and the average time it takes to solve a dispute along

with the respondent’s experience with claims.

The fourth and last section measures the effects of record management and record
keeping. It also consists of questions regarding the firms/organizations record keeping,
record management and the documentation process followed in the firm. Moreover it

details the accessibility of the information during and after the construction project.
4.5 Data Collection

4.5.1 Case studies

The data was collected from projects DXB and SHJ that were constructed by QWE
Construction Company. Project DXB was constructed and finished in Dubai while
project SHJ was done in Sharjah. The interviews conducted were done face to face and
is considered as a good form to obtain qualitative data. In both projects the interviews
were done with the project manager and construction manager in the contracting

company who were directly involved with the claim from the very beginning.

Although the interviews with both projects were done around the same time but access
to information that are considered as classified or confidential until a special
permission was granted. As a result the information received was accurate, authentic
and reliable. Some of the information received and studied were:

e The contract between the Employer (Owner) and Contractor

e Schedule and plan of the projects
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e Weekly and month reports signed by both the Contract and Engineer
e All correspondent and E-mail between the parties included in the project in
chronological order.

4.5.2 Questionnaire
The questionnaire was done using Google Forms thus getting statistics and
probabilities as more questionnaires are filled. The surveys link was disputed via E-
mail and face to face meetings to around 96 different firms and organization in
different parts of region of the country. The goal was to obtain at least 56 complete

questionnaires and it was accomplished as 62 questionnaire were returned.
4.6 Objectivity, Reliability and Validity of Research Instruments

4.6.1 Defining the terms

Just like all other terms validity and reliability have been defined in a various way by
different scholars and researchers while objectivity has a fixed definition that almost
every scholar agree on. Objectivity is defined as “the quality of being impartial, fair,

just and absent of prejudice”.

Most scholars agreed to define reliability as how relevant and close will the data
collected be using the same methodology of collection but at different circumstances
and occasions (Lancaster, 2005). While validity was defined differently by different
scholars Lancaster (2005) has the most complete and well-rounded definition. Validity
is defined as how relevant and accurate the data collected is to the data that was
supposed to be or was initially purposed to be collected in both measurement and

description.
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4.6.2 Study Cases

In order to be as objective as possible all the data collected and reports done were made
in an unbiased and fair manner therefore no opinions were considered. In addition to
that all the data that was reported didn’t include opinions and utilized only facts which

makes the research objective (Dees, 2003).

The reliability of this research is directly related to the involvement of the interviewee
with the problem which in this case is the claim management. The more involved the
interviewee the more reliable and accurate the data is and it can be compared to the
authentic data received such as records, e-mails, correspondents and related
documents. Moreover interviews with different parties are conducted thus more than
one sources of data is used and more than one perspective and in case of dispute or

confliction documents and records can be reviewed.

The research methodology is valid if the questions asked during the interview are of
relevance to the topic of the research which is claim management as the questions
focus on FIDIC contracts, claim causes and effects, record keeping and documentation
and mainly claim management.

4.6.3 Questionnaire

Since most of the questionnaire are given to professionals at random intervals in
different locations and working positions, the randomness of the questionnaire is a
proof for its objectivity and can be considered as fact and it overall covers most of the

topic regarding claim management and includes different parties view.

The questionnaire is divided into five sections which relate to claim causes and effects,
record and documentation, claim management and FIDIC contracts. Moreover the data
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can be considered both as valid and reliable as the questions are highly relevant to the
purposed topic, measure and describe the purpose topic. Since the questionnaire is
used as a secondary source of information, it will not be elaborated and research in-
depth.

4.7 Methodology of Analysis

Since the questionnaire is a quantitative data, not qualitative like the case studies, it is
essential to do an in-depth analysis. This will add more reliability and validity to the

result which will give a more accurate and realistic conclusion.

As discussed earlier the questionnaire is divided into 5 parts. Section | can be easily
analyzed since it discusses personal information about the respondents through the
usage of pie charts. While the other four parts tackle problems shown and studied in
the research a more analytical is needed to obtain accurate, precise and reliable results.
As a result different analysis methods are utilized such as:

e Factor Analysis and Reliability Test

e Relative Importance Index (RII)

e Pearson Correlation Analysis

e Hypothesis Testing (T-Test Method)
4.7.1 Factor Analysis and Reliability Test
The Classical Test Theory was used in order to test and check the reliability of internal
consistency along the homogeneity of the data used. Classical Test Theory utilizes
Cronbach’s a (alpha) which mainly depends and measures the consistency of a number
of items or sets of variables and their interactions together (Yitmen, 2011). Cronbach’s
a (alpha) ranges from zero to one where zero means that the variables have no

consistency or interaction at all while one means that variables are directly consistency
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and dependency on each another (Nunnaly, 1978). The acceptance rule of is shown in

Table 5:

Table 5: Internal Consistency (George, D. & Mallery, P., 2003)

a < 0.5 Unacceptable
05< a<0.6 Poor
0.6 <a<0.7 Questionable
0.7<0<0.8 Acceptable
0.8<a<0.9 Good
09<a Excellent

As shown in Table 5, the minimum value for Cronbach’s o to be accepted in 0.7 or

higher to show a good correlation and consistency.

4.7.2 Relative Importance Index (RII)
Some factors are required in order to get an understanding of the each and relate to the
significance of each factor. The most primarily and basic factors are the mean value

and the standard deviation.

n

X
X (mean) = ZT & o (Standard Deviation) = \/

Parameters:
n: The total number of respondents or answers received.

X: The relative value of the respondent’s answer.
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In a multi-selection questions such as the ones used in the questionnaire, each of the
answers is ranked in order. This order has to present how significant does the
respondent feels the answer should be. Using this ranking or weight system a more
accurate and reliable average will be obtained called the Relative Importance Index as
it takes into consideration the significant of the answer chosen by the respondent

(Mackenbach & Kunst, 1997).

>w

Rl = ———M
Whighest xn

Parameters:

W: Weight/ rank of each answer between 1 to 5 where “1” stands for “Strongly
disagree” and “5” stands for “Strongly Agree”

Whignest: 1 Ne highest weight/ rank that can be obtained which is “5”

n: The total number of respondents or answers received.

As it can be seen above from the formula the value of RII will always be greater than
zero but smaller or equal to one. The same reference for the acceptance value will be
used therefore RII value of 0.7 or greater is accepted.

4.7.3 Pearson Correlation Analysis

Pearson correlation analysis is done by determining Pearson Product-moment
correlation coefficient (PPMCC) also known as Pearson’s r. Pearson’s r measures the
simple linear correlation and the relationship between the variables. The values of r
(sometimes referred to as p) are between negative one and positive one where a
negative value shows a negative correlation and a positive value shows a direct and

positive correlation. As such the Figure 6 further elaborates this point:
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-1< p <0

0< p <+1 p=+1 p=0

Figure 12: Different values of correlation cofficient (Kiatdd, 2012)

Just like Cronbach’s a and RII there is a limit and degree of acceptance for the

correlation value which is illustrated in the Table 6:

Table 6: PPMCC value range strength (Bruce, 2007)

-0.3<r<0.3 Weak
-0.7<r<-030r03<r<0.7 Moderate
-1<r<-0.70r0.7<r<1 Strong

As shown in Table 6 the minimum value for the PPMCC or Pearson r value should be
smaller than -0.7 or greater than 0.7 if not so the correlation is considered not accepted.
4.7.4 Significance Test Analysis

In order to determine the significance of the values obtained and to deduce any
statistically relationship, PPMCC or Pearson r value is obtained beforehand and then
a significance test is performed. The significance test is done by assuming a hypothesis

depending on the PPMCC sign.
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In the case that PPMCC is positive then the hypothesis will test whether these a
positive relationship or not. Subsequently the following assumptions are made:

Ho:p:() & H1p>0

While in case that PPMCC is negative then the hypothesis will test whether there is a
negative relationship or not. Subsequently the following assumptions are made:

Ho:p:() & H1p<0

Since the significance value is dependent of p, then the hypothesis will be proven
significant if the p is less than or equal to 0.05.

4.7.5 Hypothesis Testing (T-Test Method)

In order to test the hypothesis Statistical Package for the Social Sciences (SPSS)
software was used along with the t-test method. The null hypothesis is accepted if the

p is less than or equal 0.05 while it is rejected if it is larger than 0.05.
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Chapter 5

DATA ANALYSIS AND DISCUSSION OF RESULTS

5.1 Introduction

Data Analysis is a process that consists of identification, distillation, classification and
communication of data in order to derive a theoretical, imperial or correlation of the

data present (Lancaster, 2005).

The analysis method will be done by analyzing one sources at a time, since the research
consist of only two sources (two cases studies and a questionnaire). The case studies

will be evaluated first and then the questionnaire results.
5.2 Primary Source Analysis

5.2.1 Introduction

The two selected projects belong to the same contracting company (referred to as
QWE) but the management is different for each project along with the project itself
and the location of each project. Not only that but also the consultant of each project

is different which is a typical case in the United Arab Emirates.

Although all the parties involved within the project are distinctly different yet both
contracting companies international with employees that have worked across the
global and have settled in the UAE. This gives better data as the interviewees do not
only possess international knowledge of claim but also local understanding and

comprehension of the construction sector and contracts used. Moreover since the
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companies are international, they have proper documentation and record keeping

system that allow easy and direct accessibility to important documents.

In addition to that both projects interviewee selected are project managers and
construction managers in the contracting party with direct involvement in the claims
that were issued in each project. QWE Construction Company had to ensure its rights
by requesting extension of time claim and prolongation of claim to ensure the

additional payment and costs.

The projects that will be discussed in the case studies and analyzed are described in

Table 7 below:

Table 7: Project Description
Project

Project Description Location

Name

22 story commercial building that consists of 5 parking floors,
Project
a mezzanine floor and a floor for health care center and a Dubai
DXB
GYM.
It is a commercial villas compound that consist of 26 villas
Project each villa consist of 2 floors with an area of 160 m? per floor.
Sharjah
SHJ  Each villa has its own entrance and a small garage attach to the

villa.

The projects have some similarities which are required to be known before
analyzing the situation in each project. The points below explain and summarize the
similarities:
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e Both projects have an overall estimated cost before the additional cost of claims
to be over 125 million AED.
e Both projects had EOT claims and prolongation claims issues.
e The contractor QWE were granted EOT in both projects.
e Although the EOT was granted till this day the prolongation claims were not
settled and the final cost of the projects still isn’t determined.
5.2.2 QWE Construction Company
QWE Construction Company was established in 1986 in the United States of America
(USA) and has branches all over the globe and focuses mainly on work done in the
middle-east especially Qatar, Saudi Arabia and United Arab Emirates. QWE opened
its branch in the UAE in around 1996 as a construction company in Dubai and later

expanded to Abu Dhabi.

It was that period of time between the years1998-2007, QWE gained a very rapid
increase in profit and size as it was one of the top leading construction companies in
the UAE. At the peak of its success it has almost 13,000 thousand employees who are

skilled labors, engineers and staff.

After 2007 till the end of 2011 the company was facing many difficulties mainly after
the global crisis which had noticeable impact on the company. Thus many projects
during that period faced overrun time, penalties or extra cost due to delays and failures
to meet the deadline. Furthermore the clients that the company was dealing with at the
period were also affected and some of them ran away or went bankrupt leading to great

loses to the company.
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QWE had to request claims which entitle them to additional cost and time in order to
remove the penalties because the delays were beyond QWE’s responsibility and it
wouldn’t have been possible to avoid or foresee. Some of these projects were under

negotiation and were just recently solved by arbitrations and other methods.

After the end of 2011, QWE regained its success and finish most of its problems that
were accumulated over the years. It also revised and improved its management system
to avoid any issues that might rise in the future. Furthermore QWE developed a new
procedure for contracts and claims that might be faced in the future. The two projects,
Project DXB and Project SHJ, are the ones that the company started the construction
of midway of 2012 and have been finished but the final payment is still pending due
to prolongation claim demanding more amount than required.

5.3 Analysis of Project DXB

5.3.1 Introduction

As discussed and described earlier, Project DXB is a 22 story commercial building
that consists of 5 parking floors, a mezzanine floor and a floor for health care center
and a GYM. The project started on July of 2012 and was concluded on February of
2015. The project is a typical concrete structure with aluminum cladding and glass.
Each floor has an area of around 620 m? and the finishing is done by QWE while the

internal design is done by another company chosen by the Employer.

The initial value of the Project DXB as 232,000,000 AED as per the original contract
that was signed by QWE and the Employer. The value is not finalized yet as there is
still calculation regarding the change orders and variations requested by the Employer

and the prolongation claim is not yet settled as it can highly effect the price.
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Since there was a number of variations requested by the Employer, QWE was typical
entitled to EOT claims. Although some variations were requested beforehand and gave
a timely notice for QWE to be well prepared therefore no EOT was given. Around six
EOT claims were submitted by QWE throughout the duration of the project requesting
around 140 calendar days in total. The main EOT claims were the second which was
a request of redesign for the foundation as the conditions in the site were different than
the geotechnical lab report due to a recent earthquake occurred two months before the
start of the project causing around 20 calendar days delay. While the sixth EOT
submitted was due to late arrival of ceramic which was caused by the Employer and

EOT submitted request 95 calendar days.

The first submission that requested the EOT due to re-designing was negotiated with
all the involved parties and QWE obtained an extra 20 days for project completion.
The EOT submitted at first was not fully approved by the owner but after some time
and extension of only 35 fays was given as an EOT. QWE submitted another EOT
requesting more time and emphasizing the delay has on the progress of the project;
after the second negotiations QWE were granted an additional 60 days making the total

95 as requested by QWE. Thus obtaining a total of 115 days of extension.

This EOT allowed QWE to be secure against liquidated damages and/or penalties for
the delay. Moreover it gives QWE more time to manage and be able to re-arrange and

re-schedule the jobs required which can be very beneficial for them.

While the other submission are due to the Engineer and Employer requesting a total of
427 changes which are some in documented change orders while others were given as
verbal instructions. In addition to that the impact from the change orders submitted by
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the Employer and/or Engineer were not accepted as the Engineer state that they were
informed before 28 days of execution or beginning of the required jobs while the others
only caused a delay of maximum 3 days which can be compromised by the project

manager if he well manages the resources and reschedule few jobs.

QWE managed to work and put an effort to professionally manage all the resources
and it has and the experience of the project managers and the engineers with him lead
to the project finishing in 17 days before the extended deadline of the project. QWE
believes that they are entitled for cost of prolongation for the days beyond the original
contract deadline, along with the cost of the full 17 days even though they did not
worked or no job was done during that period and lastly the cost of the variations and

change orders that were requested by the Employer and the Engineer.

The documentation required for the proof of the above claims and entitlement provided
by QWE are as follow:

e The general and specific contract clauses signed by all the parties directly
involved in the project.

e Daily, weekly and monthly progress reports with photograph as visual proofs
and an in depth analysis of the daily progress and a daily detailed description
of the work done by QWE.

e The change orders and variation submitted and signed by the Employer or/and

Engineer along with a breakdown of the additional cost required.

A full overview of the claim management and final settlement was achieved by
conducting interviews with OS and OA whom are the Project Manager and the

Construction Manager in QWE supervising the work in Project DXB
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5.3.2 Case 1- Interview 1

OS is a 62 years old British national of Iragi origins that holds the position of a project

manager in QWE Construction Company and is responsible for the execution and

delivery of Project DXB. OS is a civil Engineer that worked 11 years in Iraqg, 16 years

in UK and the rest was in the UAE.

He obtained his certificate in Project Management Profession (PMP) around 13 years

ago. Most of the projects that OS was involved in were based on FIDIC contracts.

Moreover that his knowledge of project management is built not only through his

educational work but also through many years of experience and practice.

The following shows the interview that occurred between the author of this thesis and

OS in the format of Q&A:

1)

2)

3)

Question: Can you define a claim from your point of view?

Answer: A claim is a way to escape from the penalties agreed on in case of
the delay and finishing the project after the agreed deadline.

Question: What are the usual the types of claims that you faced in this project
and what are the ones you face in other projects?

Answer: Generally speaking every project has to have change orders and
variation requests and that comes in hand with both EOT and prolongation
claims. These were the two claims that we faced in this project but in general a
contractor might face acceleration claims as well.

Question: What are the purpose of claims?

Answer: In general contractor request claim entitlement to cover up for their
delay or request extra payment. To add on that they are also used to ensure the

rights of the contractor and make sure that he is still making profit.
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4)

5)

6)

7)

Question: What is a claim entitlement dependent on?

Answer: Proper planning, reasonable causes and most importantly good
management and admiration from the project manager and the Engineer.
Question: What is the role that the planning department in claim management?!
Answer: The role of the planning department is to take detailed photographs
capturing all the progress of the project through the construction phases. This
should be done on a daily passes with an official and authentic document sent
to the Engineer as it could be used to solve disputes and use to ensure claim
entitlement.

Question: What do you think of documentation and record keeping?
Answer: Well although it is easy yet tedious and annoying it is very important
and essential when it comes to claim management. It is the very proof that
makes you entitle for a claim in case of disputes which generally occur.
Question: How is that documentation system used in QWE Construction
Company?

Answer: I really believe it’s bad as it only consists of some excel sheets and
hard copies of comments. It is “conventional” as it is cheap and doesn’t need
any training but it is very simple and need to be improved. Although it is the
system that is used by most companies a more linked and direct software should
be used and implemented by the government to keep it under check and make
sure it is followed by all companies. It is bad since some papers do not have
back-ups of or we forget to make a copy for safe keeping due to the busy
schedule thus the loss of a single paper can lead to devastating effects on any

contracting or construction company.
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8)

9

Question: What are the issues that you face in this project that lead to claim
disputes?

Answer: The Employer was very sincere at the beginning saying that no need
for letters as we can solve everything through negotiation and friendly methods.
Sadly as the Employer is known to be one of the biggest investor and
entrepreneur in the UAE we believed so. Moreover it was very difficult to keep
record of all the variations and change orders as there were almost one every
other day. If I didn’t step up and told the Site Manager that | will still do my
work professionally we could have lost all the entitlement for extra days due to
delays and additional cost.

Question: What are the required documents for prolongation and acceleration?
Answer: When we are talking about prolongation and acceleration claims we
are talking about extra payments and cost which everyone hate to hear. Thus the
Employer usually ask the Engineer to provide all supporting documents that are
authentic and signed by all the involved parties to try to minimize or reduce the

extra payments as much as possible.

10) Question: What do you believe is that reason behind variations or change

orders?

Answer: In my opinion the main reasons for variations are one of the two. The
first is that the designer is not well experiences doing tiny mistakes that
accumulate thus requiring change orders. The reason is when the Employer is
moody and like to keep on changing the specification because he thinks it is a
simple matter although that mostly occur when constructing private villas most

of the time.
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11) Question: What is the impact of variations on the construction project and what

do you think of them?
Answer: Well most contractors love it when there is a variation or change order
especially after job has been done because that means more work and time for
them to finish off. | personally got costumed to the many changes and variations
we face during construction so | find it normal although I prefer not to have any
of them cause that will mean for once no claim will be required in a project. But
what most contractor fail to realizes is that variations is a double edge weapons
cause if there was poor management from the contractor side it might lead to
delays that he will be liable of an eventually losing profit. Also it is a known
fact the variations means delay in completion of the construction at the specified
deadline in the original contract.

12) Question: How do you issue claims and what procedure do you follow?
Answer: Since the development of the new system and the frequent occurrence
of claims, the company deals with claims specialists hired for this sole purpose.
We give him all the required documents and inputs such as the contract
document, work progress reports, correspondence between the parties involved
and other information that might be required. As for the procedure there is no
specific procedure or system that | personally follow as it could backfire and
require more time to solve. So what | personally do instead is keep things in
check and look at the progress of the whole project on daily bases if | see a slight
delay or an indication that delay might occur in the near future | prepare a
notification of delay with all the required documents that goes along it.

13) Question: What are the elements that lead for a successful claim presentation?

Answer: What we fail to realize that a claim can be rejected due to simple and
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obvious element being missing or ambiguously stated. These error and mistakes
will cause further delay to the entitlement and evaluation of claims.

14) Question: Are FIDIC contract formats suitable for the project in the UAE or
not?
Answer: Well the FIDIC is an international consultant institute and can be
considered the highest authority in contracts in the civil engineering projects.
Sadly Employers here utilize the clause that empower, protect and help the
Employer/ Owner and include it in while neglecting the clauses that secure the
Contractors right which lead to many insecurities and issues.

15) Question: What is the actual and right role of Engineer? And what is that
happens in practicality?
Answer: The engineer is supposed to impartial and unbiased in his decision
while monitoring the progress and trying to help the contractor meet the
deadline and to avoid delays as much as possible. Sadly that is fairy tales as in
real life some engineers acts all high and almighty sometimes demanding bribes
in an indirect way to allow the work to be done and it get job done and some do
not have enough experience while other times the Engineer is not present. |
cannot completely blame because in the UAE because in general the Engineer
is responsible for more than one project and it can get hard to monitor them.

16) Question: What is the role of the Engineer in claim management? And how
effective is it?
Answer: The Engineer has the power to evaluate the claim submitted by the
contractor and to negotiate on the terms, number of extension due to delay days

and/or the additional payments needed. But at the end of the day everything
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goes back to the Employer whether or not he finds the evaluation as good
enough or beneficial for him.
17) Question: What was the role of the Engineer in Project DXB?
Answer: He was particularly useless since after he finished the assessment that
was obviously biased and didn’t truly evaluate the correct monetary value of the
claims. The Employer didn’t like it because it was more than he expected and
he hired a 3" party to evaluate the claim.
18) Question: What is the reason behind the unfair and bias interaction of the
Engineer if any were shown?
Answer: With all honesty the engineer cannot always be honest, fair and
unbiased because he is hired by the Employer and will get his salary from him.
Moreover the consultant company usually try to be biased with the owner, so
they will be hired in other or future project thus pressuring the Engineer to be
unbiased.
19) Question: Is there anything you would like to add on?
Answer: Nope, | guess you summed up the whole idea about claims
management.
The interview ended with the last question and OS welcomed any other questions
or remarks that the interviewer would like to add.
5.3.3 Case 1- Interview 2
OA is a 54 years old American national of Jordanians origins that holds the position
of a construction manager in QWE Construction Company that is responsible for the
execution and delivery of Project DXB. OS is an Architectural Engineer but worked
in the civil engineering discipline. OS has worked 8 years in Irag, 12 years in USA and

the rest was in the UAE.
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He has not obtained his certificate in Project Management Profession (PMP) or any

higher educational degrees. Most of the projects that OS was involved in were based

on FIDIC contracts. Moreover that his knowledge of project management is built not

only through years of experience and practice. Even though he is a consultant, he has

a contracting company in Jordan and has a branch in the UAE.

The following shows the interview that occurred between the author of this thesis and

OS in the format of Q&A:

1)

2)

3)

4)

Question: Can you define a claim from your point of view?

Answer: Claims are the insurance that contractor will obtain his rights and
entitlements.

Question: What are the usual the types of claims that you faced in this project
and what are the ones you face in other projects?

Answer: Well you can say that it’s typical that every projects must have an EOT
claims which comes hand in hand with a prolongation claim. At least these are
the two claims that we dealt with in this project although there was a proposal
for an acceleration claim but was deemed unnecessary by all the involved
parties.

Question: What are the purpose of claims?

Answer: As | said earlier they are needed to insurance that contractor will
obtain his rights and entitlements. But the issue we have here in the UAE is that
contractors use it to cover up for their delays or uncalculated and unexpected
costs.

Question: What is a claim entitlement dependent on?
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5)

6)

7)

8)

9)

Answer: It is highly dependent of tackling and detecting factors that might or
have already cased delay and to elaborate on them thus proper delay analysis
would be the leading factor for claim entitlement.

Question: What is the role that the planning department in claim management?!
Answer: The role of planning department is to analyze the data that lead to the
delay and formulate the claim professionally that will help presenting the claim
and its entitlement.

Question: What do you think of documentation and record keeping?
Answer: Documentation and record keeping should be easily access wanted
and required document anytime and should always have an available copy.
Question: How is that documentation system used in company you are working
for?

Answer: Sadly the company follows a primitive method of keep hard copy
documents in archives that can be easily damaged or stolen/

Question: What are the issues that you face in this project that lead to claim
disputes?

Answer: This main project is just like any typical project the reason disputes
occurred was the fact that not all claims were informed earlier on and a timely
notice didn’t not reach the Engineer at the correct time thus losing some of our
rights and entitlements which were around 25 days along with their payments.
Question: What are the required documents for prolongation and acceleration?
Answer: A copy of the both the general and specific contract clauses, authentic
document detailing the payments required such as: invoices and other proofs of

payment and exchange of money. Moreover the cause for the claims such as
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delay and in the case of acceleration the impact the acceleration claim has on
the project duration.

10) Question: What do you believe is that reason behind variations or change

orders?
Answer: In my opinion the main reasons for variations is the employer as he
tends to decide and order as much changes as he like. Thus the Employer is the
main reason for variations while there are other factors such as poor designing
d due to inexperience of the designers. These are rare occasions and sometimes
they are be avoided with simple understanding of the drawings and
specifications.

11) Question: What is the impact of variations on the construction project and what

do you think of them?
Answer: Variation can be sometimes considered as positive or negative such as
once that reduce the amount of work or are used to substitute an items or
materials for another in order to reduce the importing time while other delays
might cause delays to the project. In addition the Employer might decide to
remove some items from the main contractor and gives them to another contract
which can be view as good or bad depending on the circumstances.

12) Question: How do you issue claims and what procedure do you follow?
Answer: Honestly speaking | am not fully aware of the procedure followed in
claims management but all 1 know is that the company hire a specialist claim
manager that would write the claim after he is given all the information he
required and the input along with what do we as an end result from the claim.

13) Question: What are the elements that lead for a successful claim?

Answer: The leading factor towards a successful claim is a well-made
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presentation that include all factors that include all the data causing the delay in
an elaborated fashion thus obtaining the entitlement of a claim.

14) Question: Are FIDIC contract formats suitable for the project in the UAE or
not?
Answer: FIDIC contract forms are perfect for most of the countries in the world.
But sadly fairness is not practiced when deciding on the general clauses of any
contract as the Employer tends to take advantages while reducing the rights of
the contractor because the public view is that contractor are the thieves that
would drain the money.

15) Question: What is the actual and right role of Engineer? And what is that
happens in practicality?
Answer: | personally believe that all the individual working for certain party
to report all the event that occur during the project or activities that might cause
problem in the future to the management of his company whom are unaware of
these information. Gladly this is the case in most of the project although many
the Engineer is usually responsible for more than one project which can be
difficult to manage and handle.

16) Question: What is the role of the Engineer in claim management? And how
effective is it?
Answer: The Engineer is supposed to evaluate the claim submitted to our party
and to negotiate its terms needed. The Engineer is supposed to help and pressure
the Employer to make the professional and right decision while being fair and
unbiased to all the parties involved in the project.

17) Question: What was the role of the Engineer in Project DXB?
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Answer: Sadly the Engineer in Project DXB did almost nothing and was silent
whenever the master was about the claim entitlement which made the claim
negotiations harder because the owner believed we are not entitled for any
additional payments and that we have exaggerated the EOT claims.

18) Question: What is the reason behind the unfair and bias interaction of the
Engineer if any were shown?
Answer: The fact that some contractors tend to over exaggerate the value of the
project hoping to obtain an edge that will help to cover any claims or delays that
might cover up to delays or to obtain higher profit from the projects which
makes the contractor biased as it’s the contractor’s nature to inflate the projects
value and prolongation claims to obtain maximum profit.

19) Question: Is there anything you would like to add on?
Answer: Nope and | would like to thank you for studying this field as more research

and development need to be done on the issue.

The interview ended with the last question and OA welcomed any other questions or

remarks that the interviewer would like to add.

5.3.4 Comparing the results from both interviews
After conducting the interview with both engineers OS and OA who work as a Project
Manager and a Construction Manager in QWE Construction Company. There were
many similarities and few differences between the two interviewee which is clarified in

Table 8 below:
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Table 8: Comparison between Interviewee 1 and Interviewee 2 in Case 1
Feedback of Feedback of

Interview questions and inquires Interviewee  Interviewee

1 2

If the interviewee have a thorough experience in

Yes Yes
Project Management in the UAE.
Is familiar with FIDIC contract forms and the clauses

Yes Yes
and sub-clauses utilized in contracts in the UAE
Have obtained certificates that relates to project
Management in anyways such as (PMP, MBA, Yes No
etc...)
Have attended seminars or training sessions for
construction and claim management and didn’t get No No
the knowledge only through experience
Was very involved in the claim that rose in the
project and play a major role in the presentation and Yes Yes

negotiations

Although there are clear difference in the qualifications of each engineer most notably
in the years of experience and self-development but in the case of the claims in project
DXB it was obviously clear that both engineers have a clear understanding of the
situation and what is the correct procedure to be followed. Moreover there are many
similarities between the two engineers which shows that they are professionals and are
used to work pressures. Both personnel gave similar answers when discussing topic

that include claim and record keeping management.
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5.4 Analysis of Project SHJ

5.4.1 Introduction

As discussed and described earlier, Project SHJ is a commercial villas complex that
consist of 26 villas each villa consist of 2 floors with an area of 160 m? per floor. Each
villa has its own entrance and a small garage attach to the villa. The project started on
September of 2012 and was just recently concluded. The project is a typical concrete
structure while the garage is a small steel structure. QWE Construction Company is
responsible for everything thus finishing and small part of interior design is there

responsibility.

The initial value of the Project SHJ as 184,000,000 AED as per the original contract
that was signed by QWE and the Employer. The value is not finalized yet as there is
still calculation regarding the change orders and variations requested by the Employer
and the prolongation claim along with the acceleration claims are not yet settled as it

can highly effect the price.

Due to delays caused by the contractor that were estimated to cause the project to be
concluded after agreed on baseline stated in the original contract. In addition to the
existence of immense number of change orders and variation requested was around
548 change orders between official letters and verbal instructions. The huge number
of variations led the project to be also be delayed but the main cause of the delay was
caused by the contractor to suffer serve losses. In order to compromise for the delays
QWE caused due to the variations, acceleration procedures were taken for a period of

time.
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As the estimated delay caused by the contractor would be around 11,840,000 AED
which would drastically decrease the net profit and overhead of the project value. In
order to cover the delay the Contractor caused also demanded EOT for the variations

caused by the Employer and gain just enough extension to finish the project in time.

The conflict between the Employer and Contractor was the fact that the Employer was
convinced and believed that the acceleration claims are due to the delay caused by the
contractor not due to the variations requested because they were simple and didn’t
require much time. While the contractor wants to compromise and obtain as much
profit as possible. As a result the Contractor is requesting the cost of the contract value,

prolongation cost, acceleration cost and additional work cost.

The documentation required for the proof of the above claims and entitlement provided
by QWE are as follow:

e The general and specific contract clauses signed by all the parties directly
involved in the project.

e Daily, weekly and monthly progress reports with photograph as visual proofs
and an in depth analysis of the daily progress and a daily detailed description
of the work done by QWE.

e The change orders and variation submitted and signed by the Employer or/and
Engineer along with a breakdown of the additional cost required.

e Invoice which include additional cost figures attached to the claim with a
detailed breakdowns. The breakdown included: Labor, machinery and
equipment additional chargers, direct and indirect staff cost and head office

overheads and sub-contractor additional costs.
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To further understand the situation leading to the claim and final settlement an
interview was conduct with NA and SS whom are the project managers in QWE and
the Consultant Company of Project SHJ respectively.

5.4.2 Case 2- Interview 1

NA is a 59 years French national project manager in QWE Construction Company and
is responsible for the execution and delivery of Project SHJ. NA is a civil Engineer
that worked in different parts of Europe and has been working in the UAE for around
11 years.

He obtained his certificate in Project Management Profession (PMP) around 11 years
ago in addition to that he had pursuit higher educational degrees obtaining Master in
Project Management. He also have attending training sessions on claim management
and FIDIC contracts. Moreover that his knowledge of project management is built not
only through his educational pursuits but also through many years of experience and

practice all over the globe.

The following shows the interview that occurred between the author of this thesis and
NA in the format of Q&A:
1) Question: Can you define a claim from your point of view?
Answer: A method to intimidate the other parties to waive any chance for the
Engineer or Employer to imply penalties on you. Also it can be used to cover
up for the mistake done throughout the project.
2) Question: What are the usual the types of claims that you faced in this project
and what are the ones you face in other projects?
Answer: The common claims in every projects are EOT, prolongation and
acceleration claims and Project SHJ is not different than any other project.

3) Question: What are the purpose of claims?
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4)

5)

6)

7)

8)

Answer: Well with all honesty the claims that were used in the project were
done to compromise for the delay caused by both parties mainly ours. This
ensured our rights and minimum impact on our profit. They can be used to avoid
liquidated damages as well. I wouldn’t say it is the most ethical thing to do but
this is the truth in most of the projects around the globe.

Question: What is a claim entitlement dependent on?

Answer: At the end of the day after bring all the data present, it can be futile.
The successful entitlement of a claim depends on a good team and individuals
with really good communication skills and that are experts at negotiations.
Question: What is the role that the planning department in claim management?!
Answer: The planning department should schedule and decide all the baseline
and milestone required along keep the progress under check.

Question: What do you think of documentation and record keeping?
Answer: Recording and documentations are compulsory components of any
construction project. It also is an essential part in claim management in the later
stages of the project.

Question: How is the documentation system used in QWE Construction
Company?

Answer: The issue in most construction and contracting companies is that they
do not understand the importance of developing an effective and a smart way of
archiving the data. Also the manual keeping of hardcopies is terrible. A software
that links all the parties involved and keeps track and back up of all submitted
documents and meeting memos should be developed.

Question: What are the issues that you face in this project that lead to claim

disputes?
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9

Answer: In order to obtain the project, the company made an underpriced
quotation to win the tender. Since the Employers in general prefer the cheapest
available quotation ours company landed the project. Since it was underpriced
with similar specification yet different lifespans the Employer was forced to
request variations at almost daily basis. This gave us the opportunity to change
our losses to profit and to cover up for any delays from our side. Although the
project barely finish in time even though we had submitted an acceleration claim
to speed up the work and conclude the project.

Question: What are the required documents for prolongation and acceleration?
Answer: Just like any claim you always need proofs that are present in progress
reports, correspondence, meetings memos, contract clauses and documents.
What’s different about prolongation and acceleration claim is that they need a
detail breakdown of the additional payments need with solid proof such as
invoices, payrolls, copy of cheques and any proof of money transaction with

complete detail and description for the reason behind that.

10) Question: What is the impact of variations on the construction project and what

do you think of them?

Answer: Variations and change orders are beneficial for contractors as they
usually come with extension of time and extra profit. Personally speaking | have
got accustomed for the many variations and changes in projects so | do not really
have any preference with whether there are variation or not. Regardless to say,
some contactors fail to realize that the owner can enforce variations which might

negatively impact the profit of the contractor.

11) Question: How do you issue claims and what procedure do you follow?

Answer: Personally speaking | do not believe there is a specific management
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process for claims as the circumstances around each claim is different and how
the parties involved deal and negotiate with it is also different. Not to forget that
before reaching arbitrary process there will be negotiations and there can’t be a
system to follow when you are negotiating terms since some of the things
negotiated are done outside the contract as it is simpler that way.

12) Question: What are the elements that lead for a successful claim presentation?
Answer: The success of a claim depends on the technicality of the reports
provided and requests made that is why it’s always better to hire a claim
specialist to review the document before submission. Moreover since its
dependent on negotiations having a good relationship with the Engineer and
Employer always help along with conducting meeting and showing progress
using visual aids such as pictures and figures because people love that for some
reason.

13) Question: Are FIDIC contract formats suitable for the project in the UAE or

not?
Answer: FIDIC contract forms are used internationally and all over the world
and will be used for the coming years. So the question isn’t not whether I think
FIDIC is suitable for the UAE or not it’s a matter of whether I have been
accustomed and used to the contract form or not and glad | have been.

14) Question: What is the actual and right role of Engineer? And what is that
happens in practicality?

Answer: The Engineer is supposed to monitor and administrate all the jobs done
in the project. Also he should inspect, give permission of jobs before starting

and keep the Employer with constant updates. When finishing major jobs the
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contractor has to check whether or not the sub-contractor has received his rights
and payments without interfering between the contractor and sub-contractor

15) Question: What is the role of the Engineer in claim management? And how
effective is it?
Answer: | do not mean any disrespect but when it comes to claims the Engineers
IS useless due to the pressure he has from the employer and his own company
thus practicing fairness is almost impossible for him.

16) Question: What was the role of the Engineer in Project SHJ?
Answer: Just as stated above the Engineer didn’t particularly do anything and
we were left with the Employer fighting for our rights and the entitlement of
claims. Although the Engineer tried to advice and help the Employer by being
biased towards him it backfired as the Employer though the Engineer was bribed
and he couldn’t trust him.

17) Question: What is the reason behind the unfair and bias interaction of the
Engineer if any were shown?
Answer: In my whole experience | have only met two impartial and unbiased
Engineer, even though FIDIC call for impartially and fairness; the exact
opposite happens in real life. The reason behind it is that the Engineer needs to
please the Employer or in some case the contractor after he hands him down a
nice cheque for himself. It’s very unethical and little ethic is practiced in
construction projects.

18) Question: Is there anything you would like to add on?
Answer: Thank you for taking the time for interviewing me and trying to
understand the complexity of claims. To fully understand the complexity of

claims you have to be involved in one.
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The interview ended with the last question and NA welcomed any other questions or
remarks that the interviewer would like to add.

5.4.3 Case 2- Interview 2

SS is a 34 years old Swiss national who holds the position of a construction manager
in QWE Construction Company that is responsible for the execution and delivery of
Project DXB. SS is an Architectural Engineer but worked in the civil engineering
discipline. OS has worked most of his life in Europe and just quite recently he has

moved to the UAE and worked here.

He has not obtained his certificate in Project Management Profession (PMP) or any
higher educational degrees. Most of the projects that SS was involved in were based
on FIDIC contracts and clauses. Moreover that his knowledge of project management
is incomplete due to changing different projects although it is built through experience

in different countries it isn’t yet perfect.

The following shows the interview that occurred between the author of this thesis and

SS in the format of Q&A:

1) Question: Can you define a claim from your point of view?
Answer: It is the documentation of the contractor’s right and entitlement when
delays and additional expenses are required due to various circumstances that the
contractor is unable to control.

2) Question: What are the usual the types of claims that you faced in this project and
what are the ones you face in other projects?
Answer: In most of the projects | have worked in as a construction manager, |

faced EOT and prolongation claims and this is the first project that | will be directly
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3)

4)

5)

6)

7)

8)

involved with an acceleration claim. Do not get me wrong but | have had known
about acceleration claims but | was never directly involved with them.

Question: What are the purpose of claims?

Answer: Well sometimes it is to really ensure the rights of the contractor for delays
and additional payments while other times contractors use claims to cover up their
failures and delays.

Question: What is a claim entitlement dependent on?

Answer: Claim entitlement depends on developing a teams the combined both
good technical background with food managerial skills with the right
communication skills in order to develop a claim that can be justified and valid.
Question: What is the role that the planning department in claim management?!
Answer: | have not been in touch or directly involved with the claim management
department so | do not fully comprehend its duties.

Question: What do you think of documentation and record keeping?
Answer: They can be considered the pillar and very foundation of claim
entitlement and can never be underrated.

Question: How is that documentation system used in company you are working
for?

Answer: The system is easy to access but the problem is that all the paper and
documents are in hard copy thus you have to make a copy in order to use it or you
have to wait from the individual that is currently using it to finish which. It is also
reachable and easy to breach which leaves almost no kind of privacy for the parties
included in the project.

Question: What are the issues that you face in this project that lead to claim

disputes?
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Answer: Well the high number of variations along with the fact that project SHJ
was under budget so we dependent on claims to cover up that and conclude the
project with a high profit. Although it isn’t ethical but his method was used by
many companies during the global crisis in order to have the tender and then
depend on variations to increase prices and gain profit.

9) Question: What do you believe is that reason behind variations or change orders?
Answer: The main reason for variations and change orders is that the Employer
himself does not know, comprehend or understand his needs during the design
stage which lead to many variations due the construction stages.

10) Question: What is the impact of variations on the construction project and what

do you think of them?
Answer: The variations and change orders can be consider to be one of the leading
reason for high construction cost. Any variation at any point in the project can have
a strong impact on the project deliver date and value. Although they are beneficial
for the contractor, they are tiresome and somehow annoying as well.

11) Question: How do you issue claims and what procedure do you follow?
Answer: Claims should be formulated by combining the managerial skills of the
project manager and construction manager and the technical skills of claim
specialist to formulate a very comprehensive claim detail the situation. Although
till this very day many claims are still rejected due to simple error and mistake that
can be simply avoided with cautious planning.

12) Question: What are the elements that lead for a successful claim?

Answer: The main element that led to the success of our claim was that the claim
was well-structured and contained all the required and necessary documentation

that discussed the core of the claim.
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13) Question: Are FIDIC contract formats suitable for the project in the UAE or not?
Answer: FIDIC contact and very reasonable and guarantee the rights of all the
parties involved in any construction project. The problem is that not everyone
follow the correct methodology and guidelines set by FIDIC contracts.

14) Question: What is the actual and right role of Engineer? And what is that happens
in practicality?
Answer: Saying it straight forward, the Engineer has done nothing in the claim
entitlement at all. Even though the Engineer has many administrative power over
the contractor and Employer he tends not to enforce it.

15) Question: What is the role of the Engineer in claim management? And how

effective is it?
Answer: The Engineers main purpose is to stop the contractor from using the
claims as a method to maximums his profit and cover up his delays. Although it
has been shrunk in the past couple of years and effect be the involvement of the
Employer in the project.

16) Question: What was the role of the Engineer in Project SHJ?

Answer: The only role that the Engineer played SHJ is basically pass
correspondents between our party as the contractor and the Employer; aside from
that he has done absolutely nothing.
17) Question: What is the reason behind the unfair and bias interaction of the Engineer
if any were shown?
Answer: Well since the Engineer almost did nothing | can say he was either unfair
or biased during the construction stage or when it came to claim management.

18) Question: Is there anything you would like to add on?
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Answer: | would like to thank you for making this interview with me and

considering my humble experience

The interview ended with the last question and SS welcomed any other questions or
remarks that the interviewer would like to add.

5.4.4 Comparing the results from both interviews

After conducting the interview with both engineers NA and SS who work as a Project
Manager and a Construction Manager in QWE Construction Company. There were
many similarities and few differences between the two interviewee which is clarified

in Table 9:

Table 9: Comparison between Interviewee 1 and Interviewee 2 in Case 2

If the interviewee have a thorough experience in Project

Yes No
Management in the UAE.
Is familiar with FIDIC contract forms and the clauses and

Yes Yes
sub-clauses utilized in contracts in the UAE
Have obtained certificates that relates to project

Yes No
Management in anyways such as (PMP, MBA, etc...)
Have attended seminars or training sessions for construction
and claim management and didn’t get the knowledge only Yes No
through experience
Was very involved in the claim that rose in the project and

Yes Yes

play a major role in the presentation and negotiations
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Although there are clear difference in the qualifications of each engineer most notably
in the years of experience and self-development but in the case of the claims in project
SHJ. It was obviously clear that both engineers have a clear understanding of the
situation and what is the correct procedure to be followed. Moreover there are many
similarities between the two engineers which shows that they are professionals and are
used to work pressures. Both personnel gave similar answers when discussing topic

that include claim and record keeping management.
5.5 Data Analysis

After the completion of all the interviews conducted a cross comparison have to be
done in order to find out similarities and deduce some generalizations. Moreover the
differences have to be noted and further researches to find out the reason for the
differences.

5.5.1 Similarities between Interviews

In all interviews the project manager and the construction manager were well-aware
of the concept of claim, the different type of claims, causes of claims to the project and
were able to deal with the claim that rose in their respective project. In addition to that
they agree that the claim formation requires helps from the project manager,
construction manager, planning engineer and has be reviewed by a claim specialist;
noting that there will be always mistakes and technical errors in the claim even after
the intensified reviewing. Sadly all interviewee also agreed that claims were used in
the project to cover up for delays caused by the contractor or to increase the profit

margin of the project.
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They note that all change orders and variation automatically lead to delays and change
in the project value. This might lead to problems in the future which by extension will
lead to claims to rise in the project. It also shows that most changes occur during the
implementation and execution stages of the projects. Changes and variations are
beneficial for contractor although might be tiresome and annoying since it required

extra work.

All the managers interviewed were very familiar with FIDIC contract and clauses and
find that FIDIC contracts are very suitable if used fairly by all parties as it is globally
accepted and admitted. In addition to that all interviewee agree that the Engineers part
in the project was minimum and almost did nothing or didn’t play a major role in claim
management and the disputes that occurred. Furthermore they noted that the Engineers
are usually biased due to the fact that they are pressure by the Employer and have no
real essential value in the project other than for administration, inspections and

forwarding correspondents and progress reports to the Employer.

All interviewee stressed on the importance of documentation and record keeping, the
need for a new documentation, record keeping and archives system is essential for all
the parts included in the construction project. They also stressed on the importance of
have quick access to important documents when needed.

5.5.2 Difference between interviews

The difference between the educational level and experience between the interviewee
played a role in their respective project claim dispute and how they solved it. The
notice for claim was not always given in timely notices as per the clauses of the
contract which led to small variations and disputes. Not all interviewee were familiar

with the acceleration claim which was present in Project SHJ. In addition to that not
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all document were accessed easily and in timely notice and that there was a need for
the documentation and record system to be changed as not all manager found it
suitable. Another difference that was noticed in the interview was the fact that different
personnel deal with verbal instructions in different manners which can lead to different

outcomes in the long run.
5.6 Secondary Source Analysis

Since the questionnaire is used as a secondary source of information it will not be
elaborated and research in-depth. Although the questionnaire was distributed to around
96 different firms and organizations only 62 respondents were reviewed which was
higher than the need goal of 40 respondents. Before discussing the results first few
tests need to be shown to determine the reliability, correlation, important and a
hypotheses test.

5.6.1 Factor test and reliability Test

In order to make certain that the questionnaire result and values are reliable and test
has be conducted. The test to check the reliability of the collected data was done
through the usage of Cronbach o that analyses the reliability. The analysis was done
using SSPS that does the analysis of the data given. The results are summarized Table

10:

Table 10: Loadina Factor and Reliability of the Questionnaire (Cronbach a)

. . . Loading | Cronbach

Questionnaire Questions Eactor «
FIDIC and Role of Engineers

Awareness of FIDIC contracts, clauses and sub-clauses 0.814
Suitability of the FIDIC contracts for the construction 0.79

. 0.745
sector in the UAE

0.736
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The Engineer is biased and partial when being involved
with disputes and claim management.

As a contractor the Engineer is partial and unfair when it

comes to disputes and claims

0.784

During the Assessment of the claim, the Engineer role as

minimum and didn’t contribute directly into the resolution

0.853

of the claim

Organization, management and Planning fo

r claim management

Variations and/or change orders are unbeneficial for the

0.678

project

Variations and/or change orders are initiated or requested

0.665

by the Employer/Engineer

Claims lead to disputes, disagreement, friction or hostility

0.761

between the parties involved in the construction project?

The claim/s you have most were most recently involved in
were resolute after many negotiations and disagreements

0.710

The claim/s you have most were most recently involved in
were solved after the interference or hiring a claim
specialist

0.880

Variation and change orders lead to the formulation of

0.701

claims and lead to disputes

0.733

Documentation and Record Keeping

The firm you work for doesn’t not have a record or a bad
documentation system

0.878

The documentation system in the organization/ firm you

are in is hard to access when it comes to important claim
documents

0.839

Proper documentation system and record keeping prevent

0.771

and helps with resolving disputes and claim management

Claims can be rejected and rights can be lost due to

0.730

improper record keeping and documentation system

0.805
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As shown in the table above the reliability varies over each category and in between
questions within the category. The factors varied from a minimum of a minimum of
0.665 to 0.878 thus some values that are under 0.7 are considered unaccepted. While
the overall for each category is over 0.7 thus the category as a whole is considered
acceptable. The documentation and record keeping has the highest Cronbach’s o and
loading factors between all the other categories.

5.6.2 Relative Importance Index (RII)

While Cronbach’s o shows the reliability of each question and category, the
significance is shown through the relative importance index, standard deviation and
mean value. As elaborated in the methodology any value of RII below than 0.7 or a
mean average below than 3.5 is considered reject. The RII of each question varied

from 0.697 to 0.8 with a RII group average between O.

Table 11: Mean, SD, RIl and Category RIl of the Questionnaire Data

. . . Standard Average RII for
Questionnaire Questions Mean Deviation RII the category

FIDIC and Role of Engineers

Awareness of FIDIC contracts, | 4.065 1.134 0.813
clauses and sub-clauses

Suitability of the FIDIC
contracts for the construction | 3.903 1.027 0.781
sector in the UAE

The Engineer is biased and

partial when being involved with | 3.484 1.292 0.697

disputes and claim management. 0.736
As a contractor the Engineer is

partial and unfair when it comes | 3.857 1.301 0.771

to disputes and claims

During the Assessment of the
claim, the Engineer role as
minimum and didn’t contribute | 3.765 1.113 0.753
directly into the resolution of the
claim

Organization, management and Planning for claim management
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Variations and/or change orders
are unbeneficial for the project

3.613

1.183

0.723

Variations and/or change orders
are initiated or requested by the
Employer/Engineer

3.613

1.210

0.723

Claims lead to disputes,
disagreement, friction or
hostility between the parties
involved in the construction
project?

4.032

0.999

0.806

The claim/s you have most were
most recently involved in were
resolute after many negotiations
and disagreements

3.548

1.266

0.710

The claim/s you have most were
most recently involved in were
solved after the interference or
hiring a claim specialist

3.759

1.250

0.752

Variation and change orders lead
to the formulation of claims; and
lead to disputes

3.645

1.317

0.729

0.740

Documentation and Record Keeping

The firm you work for doesn’t
not have a record or a bad
documentation system

3.704

1.271

0.741

The documentation system in the
organization/ firm you are in is
hard to access when it comes to
important claim documents

4.074

1.120

0.815

Proper documentation system
and record keeping prevent and
helps with resolving disputes
and claim management

4.000

1.078

0.800

Claims can be rejected and rights
can be lost due to improper
record keeping and
documentation system

3.963

1.347

0.793

0.787
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5.6.3 Pearson Correlation

To obtain the correlation between the three different categories Pearson correlation
was obtained through the usage of SPSS. The Significance is dependent on p which
indicated a very strong significance if the value is less than or equal 0.05. It can be
understood that the close the value is to 0.05 the more significant it is. The significance
of 10 relationships obtained between the five questions that had the highest RIl. The

relationship and the values are shown in Table 12:

Table 12: Significant value (Pearson's r)

e g Correlation
Questions Significant Value* (———

)

p—value

Awareness of FIDIC contracts, clauses

and sub-clauses 1 B B - B
As a contractor the Engineer is partial
. . . 0.954
and unfair when it comes to disputesand | —— 1 - -- --
claims v
Suitability of the FIDIC contracts for the | 0.983 0.891 1 B B
construction sector in the UAE 0 0

The documentation system in the
organization/ firm you are in is hard to 0.903 0.762 | 0.693

; : : 1 -
access when it comes to important claim | 0.019 0 0
documents
C_Ial_ms lead to _d_lsputes, dlsagreeme_nt, 0.74 0822 | 0439 | 0577
friction or hostility between the parties 5 5 5331 5 1

involved in the construction project

* Correlation is significant at the 0.05 level (2-tailed).

As shown and illustrated in Table 12, some values are rejected as they are not

considered Significant which are 2993 and 2232

while most of the other values are
0.019 0.231

considered very significant. Furthermore in general there is a very good correlation

between the values and variables tested which is a good indication.
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5.6.4 Hypotheses Testing

Hypotheses testing were to test the top three significant correlations found in the
relative important test. Each hypotheses has two hypotheses for the test; the first is a
null hypothesis (Ho) and the other is an alternative hypothesis (Hi). The three

significant correlations.

Provide two hypotheses to be tested which are as follow:
The first hypothesis assuming the following:
Ho: There is a significant interaction between the awareness of FIDIC contracts and

the hostility between parties.

Hi: There isn’t a significant interaction between the awareness of FIDIC contracts and

the hostility between parties.

The hypotheses are generated and test via SPSS and the results are shown in the Table

13 also obtained by SPSS:

Table 13: T-test for the first hypotheses (hostility due to claims and awareness of

Levene's Test
for Equality of t-test for Equality of Means
Variances
st 95% Confidence
. Sig (2- Mean : Inte.rval of the
P Se T ileqy | pit | D" Difference
" | Lower | Upper
Equal
variance 0.021 0.886 -0.046 56 0.96 -0.0155 0.3363 -0.689 0.6581
assumed
Scale Equal
Va‘:g{me 0.046 | 55 0.96 -0.0155 | 0.3362 | -0.689 | 0.6583
assumed

FIDIC
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As the Significance in Levene’s method is 0.886 which is larger than 0.05 then the
hypotheses is rejected and the t-test is carried out. In the T-test (2-tailed) the value is
0.963 which also rejects the alternative hypotheses thus the result is that the null
hypotheses is proven right. As a result hostility between different parties does not have

a significant interaction with awareness of FIDIC contract, clauses and sub-clauses.

The second hypothesis assuming the following:
Ho: There is a significant interaction between the record keeping access and the

hostility between parties.

Hi: There isn’t a significant interaction between the record keeping access and the

hostility between parties.

The hypotheses are generated and test via SPSS and the results are shown Table 14

also obtained by SPSS:

Table 14: T-test for the first hypotheses (hostility due to claims and easiness to
access record keepings and proper documentation system)

Levene's Test
for Equality of t-test for Equality of Means
Variances
Std Confidence
" Sig (2- Mean : Interval of the
F Sig. T e tailed) Diff E[;i';?r Difference
Lower U
per
Equal 064
variance 0.172 0.68 0.047 56 0.96 -0.0155 0.3289 -0.674 éz
assumed
Scale Equal
LCUIETE: 0047 | 54 0.96 -0.0155 0.3298 o677 | 084
not 55
assumed
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As the Significance in Levene’s method is 0.68 which is larger than 0.05 then the
hypotheses is rejected and the t-test is carried out. In the T-test (2-tailed) the value is
0.962 which also rejects the alternative hypotheses thus the result is that the null
hypotheses is proven right. As a result hostility between different parties does not have
a significant interaction with easiness to access the record keeping and a proper

documentation system.

At the first glace the results look very odd and unrealistic but after a thorough
inspection, the results are very realistic and representative of the real situation. This is
because the main object of the construction projects are to make an investment
somehow thus the Employer, Engineer and the Contractor are mainly motivated by
money. Construction claim is the assertion of an ostensible right by a claimant
demanding either additional payment or/and time as a result or circumstance not stated
in the contract. As a result the party that loses the claim will have a money deducted

from it or a possible chance of addition money that is now denied.

Since it’s in human nature to always acquire money, it tackles the moral and ethics of
engineers and contractors which greatly vary from an individual to another. Thus the
reason behind the values isn’t co-relation or mathematical models but basic human
nature that is greed and need of money. As a result there awareness of FIDIC and ease
of access will not affect the human nature and the relationship is considered

insignificant.
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5.5.5 Respondents Personal Information

Respondent's Organization/firm

10% 10%

B Owner B Mangement B Consultant Contractor M Subcontractor

Figure 13: Respondent's Organization/firm

The shows diversity between the firms that are included in the project. Somehow it is
a typical distribution as contractors are the most dominant and present firm in the
construction market in the UAE and it was the main focus of the research. The second
most noticeable amount is the consultant which is somehow predictable. The Owners,
Sub-contractors and Management personnel are not as dominant because they are few

in the construction sector and they were not mainly directed with the research interest.
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Respondent's Years of Experience

E0to3 ®W3to5 ®m5tol0 m10to1l5 M Morethan15

Figure 14: Respondent's Years of Experience

The questionnaire result are encouraging as the majority over 84% of the respondents
have at least 5 years of experience. This means that they might have at least the

slightest idea or indirect involvement in claim management.

Involvement in Claims

HYes mNo

Figure 15: Respondent's Involvement in Claims
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This stresses on the point discussed above and is a good indication as roughly 70% of

the respondent are directly involved in claims.

Claim management training sessions

HYes ®mNo

Figure 16: Respondent's whom has obtained claim management courses

This ratio can be considered alarming low as it shows that even though there is a high
amount of respondents that are involved in claims but the fact remains that not all have
proper understanding of claim management and formulation due to lack of training.

5.6.6 FIDIC Contracts and Role of Engineers

FIDIC contract courses

HYes HNo

Figure 17: Respondents whom has attended FIDIC contract courses
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As shown above most the respondents are well informed in FIDIC contract and its
clauses thus they have a general understanding of the contracts that are used in the

UAE.

Suitability of FIDIC contracts in the UAE (contractor's
point of view)

B Strongly disagree M Disagree M Neutral (Not Contractor) Agree  HStrongly Agree

Figure 18: Suitability of FIDIC contracts in the UAE overall responses (contractor's
point of view)

Suitability of FIDIC contracts in the UAE (contractor's
point of view

B Strongly disagree M Disagree M Agree Strongly Agree

Figure 19: Suitability of FIDIC contracts in the UAE exclusive responses (contractor's
point of view)

Figure 18 and Figure 19 show that the FIDIC contracts are suitable for the contact and
construction system followed in the United Arab Emirate. This is due to the fact that
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most Engineers have worked with FIDIC contracts only and have got accustomed to it

as the other forms of contracts outside the FIDIC system are rarely used.

Practicality of the Engineer in claim management

B Strongly Disagree M Disagree M Neutral = Agree M Strongly disagree

Figure 20: Practicality of Engineer in Claim Management

Fairness of the Engineer (Contractor

B Strongly Disagree M Disagree M Neutral = Agree M Strongly disagree

Figure 21: Fairness of the Engineer overall responses (Contractor Perspective)
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Fairness of the Engineer (Contractor Prespctive)

B Strongly Disagree M Disagree M Agree 1 Strongly disagree

Figure 22: Second Fairness of the Engineer exclusive response (Contractor Perspective)

These specific questions show the dominance of the Employer over the Engineer and
how tight is his authority when it comes to claim management and claim evaluation.
This also goes to emphasis how the Engineer does not practice fairness and unbiased
views in the construction projects.

5.6.7 Claims and Claim Management

Scheduling and Planning directly impact claim
management

B Strongly Disagree M Disagree M Neutral ™ Agree M Strongly disagree
Figure 23: Scheduling and planning directly impact claim management
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Figure 23 illustrates the importance of proper planning and scheduling has on a claim
dispute. Moreover it shows the direct impact caused by the Planning Department and

how essential it is to be involved with the project updates of a regular intervals.

Claims are used to cover up for the contractors
failures and delays

HYes HMNo M Notapplicable

Figure 24: Types of claims in construction projects

It comes in no surprise that EOT and prolongation claims are the most ones that occur

at almost equal intervals because they usually come in hand in hand.

Types of Claims faced in projects

B EOT M®Prolongation M Acceleration Contract Ambiguity B Others

Figure 25: Claims are used to cover up for the contractor’s failures and
delavs
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As it has been seen in the case study most of the contracts use claims to turn under
budget projects into a profitable ones. While other contractors use claim in a way to

cover him for his delays and additional costs during the execution of the project.

Assessment of a claim specialist

HEYes HMNo M Notapplicable

Figure 26: Assessment and help of claim specialist

Most parties hire claim specialist because many claims get rejected due to simple
mistake and technical errors. The claim specialist have experience with claim

management thus help the party avoid such denials.

Varaitions are initiated by Variations lead to claim
the Employer/ Engineer and disputes

B Strongly Disagree M Disagree B Strongly Disagree M Disagree
H Neutral Agree  Neutral Agree
M Strongly agree W Strongly Agree

Figure 27: Variations are initiated by the Employer/ Engineer
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Almost all of the different parties involved believe that the number one reason for
variations and change orders is the Employer or his representative. Also most of the

parties believe the claims occur mainly due to variation orders requested by the

Employer.

Claims are solved by negotiations without the need for
arbitary measures

B Strongly Disagree M Disagree M Neutral Agree M Strongly Agree

Figure 28: Claim solved by negotiation or arbitrary measures

This shows the claim disputes do not follow a certain system as that different types of
processes are formed for solving the disputes. Since they are various and different each
method has its advantages and disadvantages which mainly focus on time taken to
solve the claim and the costliness of the method used.

5.6.8 Record keeping and documentations
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Record keeping system is reliable and can be quickly
accessed?

HEYes HNo M Notapplicable

Figure 29: Documentation and Record Keeping system inquires

Does having a proper record keeping system reduce
disputes?

HYes HMNo M Notapplicable

Figure 30: Impact of record keeping on claims
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Claim entitlement lost because of improper record
keeping system

HEYes HNo M NotApplicable

Figure 31: Claim entitlement lost because of improper record keeping system

Figure 29, Figure 30 and Figure 31 show the impact record keeping system has on all
the parties’ involved in construction project. It is given that the record keeping system
can be considered a fundamental in most companies and is most definitely essential in
all construction projects. It goes without saying that the current systems need to be

upgrade and the companies without one need to invest in a record keeping system.
5.7 Summary

As explained earlier in the introduction the analysis of the cases studies done will under
the following procedure: categorizing information, identifying patterns and connection
between the identified categorizes, interpretation of data through cutting and sorting
and lastly by making a choice after considering all the possible alternative. The same
procedure was followed and the outcomes obtain is as follow:

1- All contractors understand the nature of the contract and the regulation

followed through the FIDIC contract and clauses.
2- Contractors have general understanding of the nature of claims, different types

of claims and causes and effect of claims.
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3- For a claim formulation the project manager, construction manager along with
the assistance of the planning department and claims specialist are needed to
avoid errors and technical problems that might cause the claim to be reject.

4- Although variations and change orders are usually beneficial to the contractor,
they consider it the most tiresome.

5- Engineers were found to be almost biased and practice partiality in most of the
projects and have little impact in claim resolution and negotiations.

6- Record keeping and documentation systems were emphasized to be essential

and fundamental factor in claim management.

While the secondary source of data was the questionnaire and the answers used by
the respondents gave similar results and outcomes after analysis but no connection
was made between different factors of claims such as better record keeping will
reduce hostility or awareness of FIDIC regulations will reduce hostility. General
indication was done from the answers obtain by the respondents of the
questionnaire distributed which was used to compare to the data obtained from the

interviews conducted regarding claim management.

After studying all the above data, result and outputs it was necessary to find
solutions for the claim management in the UAE’s construction industry. Using the
main causes illustrated in chapter 3, Figure 32 was developed as to list the factors
required to avoid claims and find solution if disputes occur. The flow chart is

shown in Figure 32 below:
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Method of avoiding claims and

Method of resolving claims if they
solutions to the causes

were not avoided

Proper documentation and recond
keeping system. Documentstion
any form of chanze whether verbal
OT WTitten.

Orpen comrmumic sion chammels

berween the parties involved and
uilization of these channels fior

Crther binding form of claim
resolving such as Mediation,
domumentation and to avold Arbitration, Litigation or
confinsion

any other method

Well experienced conmactor’s team

NOD
and both understanding and
exparience with claimes of FIDEC
confracts and clanses. /\
Solved by
Early test and revision of both the negotiznon: YES
drawings and quantities need in the | and fendly
project. mAnner
\/ Senlement e
Early test of site conditions and
revision of both the drawings snd
gquantities need in the project Along
with professional planning of the
project. Fommmmlafion, submission
of claim followed by a
prasentation o the
Paymment puarantess by both the Employver’ Crivner
owner o the contractor and the
contractor towards the sub-
CONTACIOT.
Early detection of claim along with
timely and frequent noticing the
Orwner’ Employer or Enginser via
muthenric and document methods
and in depth anslysis of the
outcomes of the dalay if not
Tesclved.

Semlement
Figure 32: Claim management framework for the UAE construction Industry
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Chapter 6

CONCLUSION AND RECOMMENDATION

In the beginning the problem was first defined with the objectives and aims of the
research which was followed by an in-depth study of the previous research, studies
and scholars view of the claim management and related topics. After understanding
the present problem and available resources a brief analysis was done on the UAE
industry and the required assessment method that will be followed. After choosing the
methodology for data collection and analysis along with the assessment method; the
data was analyzed as described in the methodology while understanding and deducting
generalizations regarding the problems at hand and testing them through a statistical

assessment.

The research outcomes have been obtained after analyzing the literature review, case
studies and the questionnaire. The case study was the most fundamental part which
focus on drawing the conclusion while the questionnaire refined that.
6.1 Conclusions
The outcomes of the research are listed below:
v Most of the personnel directly involved with claims do not have proper training
in that field but compromise with experience. Although experience is enough
but claims are very complex and intense topic that required in-depth

understanding of the natures of claims.
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FIDIC contract forms are the typical and most common type of contracts
between the Employer and Contractor used in the UAE but not all the clauses
are comprehended by all parties while other clauses are ignored for the benefit
and dominance of one party over the other.

The construction contracts terms and conditions should have slight interference
from the government binding few clauses and modifying other to guarantee the
entitlements of the rights of all the parties involved.

The engineers have minimal role in claim management and disputes as they are
dominated by the Employer. Furthermore the Engineer does not show fairness
and impartial to the Contractor because of his relationship with the Employer.
Since in most cases the owner seems to be directly involved in the project
especially in the UAE, it leads to many variations as it is a must to make a limit
to the number of variations submitted on timely basis or per request. Moreover
the Employer has to submit the variations via the Engineer and not directly to
the contractor.

There is a very high dependency on a 3' party which specializes in claims in
order to avoid the claim being redeem improper or rejected due to minor
mistake and technical errors. This also shows that the project managers do not
have full comprehension of claims and how to deal with them.

Settlement of claim can take time and might cause financial problems to some
companies. Moreover this impact will be worsened if negotiation failed and
arbitrary methods and mechanism are followed.

Contractors find claims beneficial as it can be used to cover up for their delays

and turn an under budget project into a highly profitable one.
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v

Documentation and record keeping system are not developed which could lead
to delays in claims to be resolved due to disappearances of important papers.
Also some companies have a system that requires time and cannot be easily
accessed by the individuals directly involved with the claim. While other
companies do not have a proper record keeping system which leads to loss of

entitlement due to lack of important documents and proofs.

In summary the achieved objectives are:

v

Understand the nature and types of the claims faced in the UAESs’ construction
industry.

Figure the causes that lead to claims and the subsequent effects and impact
claims have.

Comprehend the role of Contractor, Engineer and Owner in claim management
and disputes.

Methodology of claim resolution and the possible alternatives.

Study the present data regarding claim management in the UAE and related to

the literature review.

6.2 Recommendation for Future Researches

The research could be improved by considering the ignored factor in claim

management and disputes. In other words, consideration of the Employer and

Engineer need to be considered and the claim management perspective need to be

elaborated. Another improvement that can be made is to see the perspective of

claim specialist and how do they deal with claims. Moreover their opinion as in

what’s the correct method and procedure of submitting a claim and negotiating can
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be explained and demonstrated. Furthermore the role of the government should be

considered and its impact of the claims.

Since most of the mega-projects in the UAE are under the government
administration taking a different approach and considering the public construction
projects and how disputes does occur between private companies and government
agencies in the construction industry. It is necessary to understand the causes of
claims in governmental projects, how claims against government agencies are
formed and submitted. More elaboration and in depth analysis of the questionnaire
can be done in order to understand the situation in the construction sector after

expanding it and taking more respondents from all over the UAE.
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Appendix A: Research Questions

A- General Information Questions

Type of Type of firm/ organization you’re
working with

Owner

Management
Consultant
Contractor
Subcontractor

Other/ please specify

What is the area of specialty of the project you
worked on

Construction
Transportation
Infrastructure
Management

Others, please specify

Your position in the organization/company?

Company/organization Manager
Project Manager

Planning Engineer/ Designer
Senior Engineer

Site Engineer

The city where you most recent project or current
project is

Abu Dhabi

Dubai

Sharjah

Ajman

Other, please specify

Years of experience in the construction industry

0-3

3-5

5-10

10-15

More than 15 years

Your recently project price?

Below 0.5 Million AED
0.5 -5 Million AED

5 -10 Million AED

10 -50 Million AED
Over 50 Million AED
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Do you have a certificate that shows

Yes
7- understanding of project management? N
Are you one of the involved personnel in claim Yes
8- management in your previous or current project? No
Not applicable
Extension of Time Claims
) ) Prolongation Claims
What is the most type of claim that you have . .
. .. Acceleration Claim
0- encountered in the UAE’s construction industry? o .
Contract ambiguity claims
Other/ please specify
- - - - O - 5
How many claims were you involved with during 515
- our career
10 y 15-30
31+
1 Did you take courses and or training session in Yes
regards of claim management? No
Did you take course, training session or attend Yes
12- seminars with relevance to FIDIC contract or NO
clauses claims
B- Questions Regarding the Role of the Engineer and FIDIC contracts
Strongly Disagree
_ _ Disagree
13- You are will-aware with FIDIC contract, clauses Neutral
and sub-clauses
Agree
Strongly Agree
Strongly Disagree
FIDIC contracts that are currently used in the Disagree
14 - UAE are very suitable for the construction sector Neutral/ Not a contractor
from the contractor's point of view Agree
Strongly Agree
Strongly Disagree
FIDIC contracts that are currently used in the Disagree
15- UAE are very suitable for the construction sector

from the engineer/owner point of view

Neutral/ Not a contractor
Agree
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Strongly Agree

Strongly Disagree

The Engineer solves claims and disputes between Disagree
16- different parties involved in the project in a Neutral
professional and impartial manner Agree
Strongly Agree
Strongly Disagree
The Engineer is unfair, biased or impartial with Disagree
17- the. contra'ctors demands. From the contracts Neutral/ Not a contractor
point of view
Agree
Strongly Agree
Strongly Disagree
During the negotiation or assessment of the claim Disagree
18- engineer was being fair and impartial with a you Neutral/ Not a contractor
as a contractor Agree
Strongly Agree
Strongly Disagree
During the negotiation or assessment of the claim Disagree
19- engineer was being fair and impartial with a you Neutral/ Not a contractor
as a Employer/ Owner Agree
Strongly Agree
As an engineer, what hardships do you find during
20- disputes and claims
C- Questions of organization, management and planning for a claim
Strongly Disagree
Scheduling and Planning of the constructions Disagree
21- baselines and milestones, will have a direct impact Uncertain
and link to claims Agree
Strongly Agree
) _ o Strongly Disagree
Do you think Regular Meeting can minimize the Di
_ isagree
22- claims? .
Uncertain
Agree
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Strongly Agree

Daily
Weekly
. every 2weeks
23- How often should check up meeting be held
Monthly
Irregular intervals whenever the
need arise
The claims in your project were resulted due to the Yes
24- delay of your organization and are used to cover No
any kind of delay or ask for an extension of time Not applicable
Is you company or firm dependent on a 3" party
when it comes to claim formation and/or claim Yes
25- evaluation before submitting the claim No
documents? No Applicable
D- Questions regarding effect of change on claim management
Strongly Disagree
We_re variation and change orders beneficial to _the Disagree
26 E:?ect you were most recently or current working Uncertain
Agree
Strongly Agree
Strongly Disagree
Disagree
7. Changes / change grders are initiated or requested Uncertain
by Employer/ Engineer
Agree
Strongly Agree
Extension of Time Claims
What type of claim did your most recent or current Prolongation Claims
28- project face? (More than one choice can be Acceleration Claim
selected Contract ambiguity claims
Other/ please specify
Strongly Disagree
Claims lead to disputes, disagreement, friction or Disagree
29- hostility between the parties involved in the Uncertain
construction project? Agree

Strongly Agree
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The claim/s you have most were most recently

Strongly Disagree

_ i _ ) Disagree
involved in were solved in a professional manner .
30 . . Uncertain
between the parties involved without the need of
. - . Agree
involvement of specialist or court issues.
Strongly Agree
0-3 months
) _ ) 3-6 months
31 If you were involved ina claim that reach the 6-9 months
court how long was did it take to be solved?
9-12 months
More than a year
less than 100,000 AED
_ 100,000 - 250,000 AED
32 The value o_f the most recent claim you have been 250,000 - 500, 000 AED
involved with is
500, 000 - 1,000,000 AED
More than 1,000,000 AED
Strongly Disagree
Disagree
13- Variations and change orders have a direct Uncertain
relationship with claims and dispute? Agree
Strongly Agree
E-Documentation in claim management:
Is there a record keeping system that documents Yes
34 all correspondence that have been issued and NG
i received in the project you worked on? .
Not Applicable
Are the archives and documentation systems Yes
easily accessed as anytime and are the document
35- . . No
reserved and saved in a professional manner? i
Not Applicable
Do you think you company needs to upgrade the Yes
36- documentation and record keeping system to one No
that would be more efficient? Not Applicable
Do you think that all parties involved in the Yes
37- construction project require to have a Not
documentation and record keeping system Not Applicable
Do you feel that proper documents and record Yes
38 keeping systems can reduce claim numbers and No

help solving disputes
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Not Applicable

39

Have you lost your entitlement to a claim due to
improper documentation and record keeping
system

Yes
Not
Not Applicable
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